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March 25, 2024 
 
SUBMISSION VIA REGULATIONS.GOV 
 
The Honorable Michael S. Regan 
Administrator 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue, NW  
Washington, DC 20460 
 
Re: Proposed Standards of Performance for New Stationary Sources and Emission 
Guidelines for Existing Sources: Large Municipal Waste Combustors, 89 Fed. Reg. 4243 
(Jan. 23, 2024); EPA–HQ–OAR–2017–0183 

Dear Administrator Regan, 

The Waste-to-Energy Association (“WTEA” or “we”) appreciates the opportunity to 
comment on this regulatory proposal (the “Proposal”). WTEA is a national trade organization 
representing municipal organizations and partnering companies with waste-to-energy (“WTE”) 
facilities across the United States. Our members own and operate the vast majority of the modern 
WTE facilities that operate nationwide, safely disposing of over 30 million tons of municipal 
solid waste (“MSW”), while generating 2,500 MW of renewable electricity using modern 
combustion technology equipped with state-of-the-art emission control systems. WTE is an 
important component of our country’s infrastructure, powering 2.3 million homes and employing 
approximately 6,000 American workers who strive every day to be a high-performing essential 
service provider to communities and the planet. WTE saves 255 acres of land a year from 
landfilling and recycles 700,000 tons of metals that would otherwise be lost. Fifty-seven (57) of 
the WTE facilities in the United States fall under the Large Municipal Waste Combustor source 
category (“LMWC”) covered by the Environmental Protection Agency’s (“EPA” or the 
“Agency”) review.  

WTE facilities are a vital part of our nation’s community waste management 
infrastructure. Nationally, WTE facilities manage approximately 30 million tons of MSW every 
year. They also play a key role in mitigating greenhouse gas (GHG) emissions, as they divert 
waste from methane-producing landfills. 

The country’s WTE facilities have made major investments in emission controls since 
EPA first promulgated Maximum Available Control Technology (“MACT”) standards for the 
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sector in 1995, which has resulted in a phenomenal reduction in emissions: over ninety-nine 
percent for dioxins, mercury, and lead; ninety-eight percent for cadmium; ninety-seven percent 
for hydrochloric acid; ninety-six percent for particulate matter; eighty-nine percent for sulfur 
dioxide; and forty-three percent for nitrogen oxides. This has occurred while WTE facilities have 
increased the tons of MSW they process by nine percent.1 This is an environmental success 
story. 

Within the current rulemaking, the EPA has deliberately chosen not to assess whether 
there are “residual risks” from LMWCs after prior MACT rulemaking. Despite the remand of the 
2006 MACT standards, the industry has been through the MACT process twice. We believe that 
EPA should have performed a residual risk analysis instead of resetting the MACT floors, and 
that doing so would meet the requirements both of the current Consent Order to review and 
revise, if necessary, MACT standards for the industry and of its overdue, and non-discretionary, 
duty to perform a residual risk analysis. 

As we describe and demonstrate in our detailed comments, the Agency had sufficient 
time to complete this review. In fact, WTEA had an analysis conducted by a third party that 
shows there is no residual risk relative to the Agency’s thresholds based on the actual 
performance of WTE facilities. This analysis was conducted in less than four months using the 
EPA’s residual risk protocols.  We have been asking the Agency to complete the residual risk 
review for years, even prompting us to take the extraordinary step of suing the Agency to set a 
deadline.  Given the results, the Agency has a duty to simply complete the work that was started 
during the Obama Administration, a statutory obligation dating back to 2003, and address 
residual risk as opposed to imposing yet another round of MACT regulations without a basis in 
human health or the  

Instead, the EPA has chosen to recalculate MACT floors. We support aspects of EPA’s 
approach in the proposal. Specifically, we commend EPA for reestablishing MACT floors 
through a process that endeavors to reflect emission levels achieved in practice by the best-
performing sources before the 1995 MACT standards were first promulgated. This is in keeping 
with the statute and is otherwise reasonable. To do otherwise would be to invite the illegal 
“MACT on MACT” approach, under which the MACT floor would be calculated based on 
emission levels achieved after implementation of the 1995 MACT standards. 

However, EPA’s efforts here were incomplete. While EPA considered the impact of 
changes in installed air pollution control devises (“APCD”), it did not account for operational 
changes made in direct response to the 1995 MACT standards. We propose an approach for EPA 
to account for these changes, and fully avoid MACT on MACT, in our detailed comments.   

 
1 Baseline 1990 & 2005 industry-wide emissions: U.S. EPA August 2007 Memo. "The performance of the MACT 
retrofits has been outstanding.” 2020 industry-wide emissions: U.S. EPA (2020) National Emissions Inventory 
(NEI). 2020 Dioxin emissions were estimated using the average dioxin TEQ concentration per WTE facility as 
calculated in an assessment of 57 US WTE facilities in 2012. (Source:  Dwyer & Themelis (2015) Inventory of U.S. 
2012 dioxin emissions to atmosphere, Waste Management, 46, 242 – 246) MSW trend data: U.S. EPA (2018) 
Advancing Sustainable Materials Management: 2018 Fact Sheet, Table 2. 
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 EPA did not follow its own established methodology for developing or revising new and 
existing unit MACT standards in that it did not appropriately account for emissions variability, 
including, but not limited to, the variability that results from variability in MSW. This is a 
critical component in determining if a standard is achieved in practice by the best performing 
source for new unit standards or the best performing 12% of sources for existing unit standards. 

Furthermore, the Proposal was developed with a striking lack of transparency that was a 
significant departure from earlier rulemaking. As specifically acknowledged in several 
components of the proposal, EPA short-circuited the required variability analysis and developed 
standards because there was no data available to make a more informed decision. LMWC owners 
and operators were standing by to work with EPA and provide whatever additional data and 
information EPA needed to properly develop the proposed standards that can be achieved in 
practice as the underlying basis for MACT standards. That opportunity never came. EPA never 
requested data. This lack of transparency and engagement was contrary to past rulemakings and 
to EPA’s position under the Obama Administration when it began the residual risk and MACT 
review in 2014 to address the 2008 voluntary remand. At the time, EPA pledged significant 
outreach and interaction with the WTE industry prior to any proposed rule with the goal of 
understanding the issues and incorporating implementation lessons learned over time. 

In the short time since the Proposal and the supporting documents were released, we have 
been able to track down and recover a substantial amount of data that we believe is pertinent to 
development of recalculated MACT floors that are consistent with the law. While more time 
would have likely yielded additional data, we believe that there is ample data upon which the 
EPA can develop a more informed final rule. 

As a result of addressing improvements made in the operation of LMWCs since 1995 or 
appropriately considering emissions variability, including that because of feedstock (i.e., MSW) 
variability, the Proposal is overly stringent to the point of not being achievable. In fact, EPA’s 
proposal reduces emission limits for existing MWCs up to 85% below those of a brand new 
WTE unit recently permitted. Limits for new facilities are over 90% lower than the most recent 
best available control technology (“BACT”) limits. The new nitrogen oxides (“NOx”) limit for 
existing facilities is significantly stricter and more wide-ranging than EPA’s recently 
promulgated “Good Neighbor Plan” which relies on adoption of a specific proprietary NOx 
control technology, and therefore should not be used here.  

In accordance with Clean Air Act (“CAA”) §129, EPA must take the following actions in 
order to promulgate legally defensible standards: 

• Revise the proposed standards based on additional data, including data that we provide 
herein, to ensure that the resulting limits are achievable, as required by statute. 

• Revise the proposed limits for cadmium (Cd), filterable particulate (“PM”), hydrochloric 
acid (HCl), mercury (Hg), and dioxins and furans (“D/F”) to account for variability of the 
MSW feedstock and improvements in LMWC operation made since 1995 that should 
factor into EPA’s calculation methodology. 

• Retain the alternative percent-reduction standards for HCl and sulfur dioxide (SO2), 
consistent with the Agency’s authority to determine MACT floors. If the EPA chooses to 
remove the percent reduction standards, it must provide a longer averaging period to 
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better reflect waste stream variation and inherent limitations on acid gas control design 
and operation that EPA has not properly considered. 

• Reevaluate the New Source Performance Standard (“NSPS”) for carbon monoxide (CO) 
to ensure it is achievable by properly accounting for variability.  

• Revise the proposed CO emission guideline for refuse derived fuel (“RDF”) units in 
recognition of their different combustion technology. 

• Retain the MACT floor emission levels for NOx for both existing units and new units to 
ensure levels can be achieved by all combustor technologies, preserve state flexibility in 
meeting the emissions reductions necessary to ensure compliance with national ambient 
air quality standards (“NAAQS”), and preserve more cost-effective mechanisms to limit 
or even reduce NOx emissions for facility expansions. 

• Retain the current CEMS 95% annual availability requirement given the unattainable 
proposed 100% availability requirements for Continuous Emissions Monitoring System 
(“CEMS”) Include needed flexibility for compliance with emissions during Warmup / 
Startup / Shutdown and malfunction periods by revising the CEMS based emission limit 
averaging times to a 30-day rolling averages consistent with precedent set in the CISWI, 
MATS, and Boiler NESHAP MACT standards. 

• Update the Regulatory Impact Analysis to fix is deficiencies. EPA’s reliance on a 
surrogate modeling analysis introduces substantial inaccuracies and uncertainties because 
emission patterns for the pulp and paper plants are significantly different than for MWCs. 
EPA also failed to discuss basic uncertainties in the BenMAP methodology regarding 
dose-response assessment calling into question the RIA’s estimates of health benefits.  
 

We are eager to work with EPA to ensure that its final regulation is environmentally and legally 
sound and that the standards the Agency establishes are achievable in practice and appropriately 
reflect the major emissions-performance progress that the WTE sector has achieved over the last 
generation.  

Please do not hesitate to contact us if we can be of any assistance to you and your staff as you 
work to finalize this proposal. 

Sincerely,  

 

 

 

Thomas P. Hogan 
President 
Waste-To-Energy Association 
 

Attachments 

A: Detailed Comments from WTEA 
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B: Legal and Regulatory Background 

C: Residual Risk Analysis 

D: Analysis of EPA’s Statistical Approach 

E: List of LMWC Facilities with 1990-1995 Data 

F: Summary of 1990-1995 Emissions Data 

G: Recalculated Upper Prediction Limits (UPLs) 

H: 1990-1995 Data Sources 

I: Review of Regulatory Impact Analysis 

J: Consolidated responses to EPA’s specific requests for comment 

 

cc:  Charlene M. Spells (via electronic mail) 
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Attachment A. Detailed Comments 

 

I. Summary of Proposed Standards 

EPA is proposing to “re-calculate” maximum achievable technology control (“MACT”) 
floors for existing LMWCs that were promulgated in 1995 resulting in revised “emission limits” 
for emission guidelines (“EG”) that are utilized by states to regulate LMWCs within their state. 
EPA proposes to revise “all emission limits in the EG, except for [carbon monoxide] limits for 
two combustor subcategories, and all nine emission limits in the [new source performance 
standards (“NSPS”)].” Specifically, EPA is proposing new EG for emissions of cadmium (“Cd”), 
lead (“Pb”) particulate matter (“PM”), mercury (“Hg”), polychlorinated dibenzodioxins 
/polychlorinated dibenzofurans (“PCDD/PCDF”), hydrochloric acid (“HCl”) sulfur dioxide 
(“SO2”) and carbon monoxide (“CO”).2  

EPA has also proposed standards for nitrogen oxides (“NOx”) that “are more stringent 
than the reevaluated MACT floor emissions limits for NOx,” and that EPA claims “are 
consistent with the recently promulgated Good Neighbor Plan.”3 EPA additionally proposes to 
remove alternative percent-reduction standards and NOx emissions averaging allowance for 
existing sources and “replace them with numeric concentration-based emission limits only.”4 As 
opposed to basing NOx standards on its consideration of MACT, however, EPA cites CAA 
§129(a)(5) as its authority to impose more stringent standards. 

Finally, EPA is proposing: (1) to remove existing exemptions for emissions that occur 
during start up, shutdown and malfunction (“SSM”) periods and is proposing that warmup 
periods be subject to the revised standards;5 and (2) that formerly “new” facilities will now 
become “existing” facilities. The first proposed element results in standards that are effectively 
more stringent because they apply to all periods of operation. This is exacerbated by the 
inclusion of all periods of startup, shutdown and malfunction (“SSM”) periods as well as EPA’s 
failure to provide any analysis of the additional emission variability that occurs during such 
periods. Under the second proposed element, if an LMWC was constructed subsequent to the 
applicability date of the 1995 standards, it will now be considered an existing facility subject to 
standards for such facilities, rather than a “new” source subject to standards for new sources.6 

In proposing these requirements, EPA indicates that it is acting pursuant to both the five-
year review requirement contained in CAA §129(a)(5) and a remand motion that the Agency 
filed with the United States Court of Appeals District of Columbia Circuit (“D.C. Circuit”) and a 
subsequent order by that court.7 The latter apparently serves as the basis for EPA’s reassessment 

 
2 Standards of Performance for New Stationary Sources and Emission Guidelines for Existing Sources: Large 
Municipal Waste Combustors Voluntary Remand Response and 5- Year Review, 89 Fed. Reg. 4,243, 4,246 (Jan. 23, 
2024).  
3 Id. 
4 Id.  
5 Id. 
6 Id. at 4,246-4,247. 
7 Order, Sierra Club v. EPA, No. 06-1250 (D.C. Cir. filed Feb. 15, 2008). 
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of the MACT floor levels determined in 19958 even while EPA reaffirms that it is not required 
by CAA §129(a)(5) to recalculate MACT floor levels.9 The former authority (CAA §129(a)(5)) 
apparently serves as the basis for EPA to promulgate new NOx standards. As will be discussed 
below and explored in detail within Attachment B to these comments, EPA’s explanation of its 
legal authority is flawed and does not support various elements of the proposed rule. These 
deficiencies – and the resulting standards and EG that result from this rulemaking – must be 
corrected in the context of any final rule. 

 

II. Current LMWC Standards Protect Public Health and Should Remain Unchanged 

EPA concedes that pursuant to CAA §129 (through cross-reference to CAA §112(f))10 
the Agency is required “to evaluate residual risk within eight years after promulgating a [national 
emission standards for hazardous air pollutants (“NESHAP”)] to determine whether risks are 
acceptable and whether additional standards beyond the MACT standards are needed to provide 
an ample margin of safety to protect public health or prevent adverse environmental effects.”11 In 
its Regulatory Impact Analysis, EPA also indicates that for major and area sources, CAA §112(f) 
residual risk analysis and technology reviews (pursuant to CAA §112(d)(6)) are performed 
concurrently as a residual risk and technology review (“RTR”).12 

Within the current rulemaking, however, EPA has deliberately chosen not to assess 
whether there are residual risks from LMWCs after prior MACT rulemaking. Nor has EPA 
assessed residual risk concurrently with its analysis of “developments in practices, processes, and 
control technologies” that it undertook as part of this rulemaking citing its authority under CAA 
§129(a)(5).13 EPA made both decisions despite requirements for residual risk determinations to 
be undertaken within 8 years after the promulgation of MACT standards “for each category or 
subcategory of sources” subject to such standards.14 

The proposed rule offers no explanation as to why EPA, when it sought to recalculate the 
1995 MACT standards for LMWCs, did not simultaneously assess residual risk in conjunction 
with its review of current standards pursuant to CAA §129(a)(5). Commenters are essentially left 
to guess as to EPA’s rationale in this matter. EPA’s authority under CAA §129(h)(3) is never 
mentioned. This cannot be due to lack of awareness of the issue on EPA’s part. Nor can the 
Agency claim to be restricted from taking this action pursuant to the consent decree which 
established the judicial deadlines for the proposed rule and EPA’s final determinations on same.  

 
8 “EPA proposes to recalculate the large MWC MACT floors to account for the development of caselaw calling into 
question the establishment of [the 1995] standards based on state-issued permit levels where there is no evidence 
that the permit levels reflect the performance of the best performing sources.” 89 Fed. Reg. at 4,251. 
9 “We do not interpret CAA section 129(a)(5), together with CAA section 111, as requiring the EPA to recalculate 
MACT floors in connection with this five-year review.” Id. at 4,248, citing NRDC v. EPA, 539 F.3d 1077, 1084 
(D.C. Cir. 2008); Nat’l Ass’n for Surface Refinishing v. EPA, 795 F.3d 1, 7-9 (D.C. Cir. 2015). 
10 CAA §129(h)(3). 
11 Regulatory Impact Analysis for the Proposed Standards of Performance for New Stationary Sources and Emission 
Guidelines for Existing Sources: Large Municipal Waste Combustors, Jan. 2024 (EPA-HQ-OAR-2017-0183-0016) 
at 1-6. 
12 Id. at 1-6, 1-7. 
13 89 Fed. Reg. at 4,249. 
14 CAA 112(f)(2). 
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Rather, EPA’s failure to analyze residual risk appears to be a deliberate (and unexplained) policy 
choice, especially in light of the fact that EPA commenced a residual risk review in 2014, as 
prelude to revising the 1995 and 2006 MACT rules pursuant to their 2006 voluntary remand 
granted by the D.C. Circuit in 2008. 

If EPA had completed the residual risk review it began in 2014 or conducted a residual 
risk review as part of this rulemaking, the Agency would have discovered that the current 
1995/2006 MACT standards are more than sufficient to protect public health. Conducting such 
an analysis would not have required an inordinate amount of time. Attached to these comments is 
a summary report regarding residual risk from existing LMWCs which was completed in less 
than four months, using EPA’s residual risk protocol (Attachment C). The analysis conducted 
found no residual risk relative to the Agency’s thresholds based on actual performance of 
facilities operating under the current MACT rules. Specifically, the analysis found: 

• Inhalation risk for all facilities is well below the EPA’s thresholds for e emissions 
risk levels for cancer risk and acute and chronic health risk deemed to be 
protective of public health and the environment; and  

• Cancer and non-cancer risks as for the multi-pathway analysis conducted for the 
worst-case facility identified through the EPA’s residual risk screening process 
are well below EPA thresholds that are protective of public health with ample 
margin of safety. 

 
Based on this analysis, current emissions levels established by implementation of the 

original 1995 MACT floors are protective of public health and the environment and EPA should 
leave current emission standards for LMWCs in place, unaltered. A determination that there are 
no cognizable residual risks from continued operation of LMWCs leads inexorably to the 
conclusion that additional standards are not “appropriate” for existing units pursuant to CAA 
§§129(a)(5) and 111.15 A determination that current MACT floors have resulted in a level of 
emission performance that maintains risks from air pollutants listed in CAA §129(a)(4) below 
prescribed thresholds for cancer risk also means that there is no  objective need to revise such 
floors. In other words, the current MACT floors have proven to be protective of public health, in 
practice, over the last 3 decades, undermining the Agency’s rationale for changing the standards. 
If EPA rejects WTEA’s argument, and proceeds with finalizing its proposal, EPA should revise 
the final rules as reflected in the rest of these comments. 

 
Finally, EPA compounds the problem of failing to conduct the residual risk review by 

making unsubstantiated conclusions regarding the health cost benefits of the proposed standards. 
EPA did not conduct a health cost benefit analysis specific to the LMWC sector but relied on 
extrapolation of health costs on the pulp and paper industry. An outside consultant retained by 
WTEA found several deficiencies in this approach. As mentioned above,  EPA’s reliance on a 
surrogate modeling analysis introduces substantial inaccuracies and uncertainties because 
emission patterns for the pulp and paper plants are significantly different than for MWCs. EPA 

 
15 Pursuant to CAA 129(a)(5), EPA is to review and revise performance standards “in accordance with [CAA 129] 
and [CAA 111].” EPA is to review and revise performance standards pursuant to CAA 111(b)” if appropriate.”  
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also failed to discuss basic uncertainties in the BenMAP methodology regarding dose-response 
assessment. The full review is provided in Attachment I. 

 

III. EPA’s Decision to Establish MACT Floors That Reflect the Emission Levels Achieved 
in Practice Prior to Implementation of the 1995 MACT Standards Is Appropriate, 
Lawful and Reasonable 

EPA last reviewed CAA §129 LMWC standards in 2006.16 These standards were 
subsequently challenged in the D.C. Circuit and remanded back to the Agency in 2008.17 In the 
proposed rule, EPA paraphrases its D.C. Circuit motion to remand the 2006 standards as 
expressing the Agency’s intention to ‘“re-analyze the floors in the 1995 rule’ and ‘revisit the data 
and information used in the 1995 rule, as well as obtain additional data, to determine whether the 
1995 floors need to be revised.”18 EPA’s statement reflects the fact that the first inquiry of this 
proposed rulemaking should be whether MACT floors promulgated in 1995 should be revised, 
not that such floor necessarily must be revised. As noted above, we believe that EPA can and 
should answer this inquiry in the negative. Despite the lack of health-based rationale to revise 
current MACT floors, if EPA determines that it will revise the 1995 MACT floors as part of this 
rulemaking, EPA should, in general terms, utilize the methodology that it has proposed. 
Specifically, EPA should recalculate such floor levels based on “the state of the industry at the 
time limits were first calculated for large MWCs in 1995.”19  EPA’s determination to revisit 
whether the permit limits utilized in the initial 1995 CAA §129 standards for LMWC units were 
appropriate must be conducted with reference to the levels achieved at that time.20 

Specifically, CAA §129 requires that EPA set emission standards for new solid waste 
combustion units at levels that are not less stringent than the emissions control that is achieved in 
practice by the best controlled similar unit, and for existing units at a level that is not less 
stringent than the average emissions limitation achieved by the best performing 12 percent of 
units (with some caveats).21 In its proposal here, EPA correctly chose to assess the state of the 
industry at the time limits were first calculated for large MWCs in 1995.22 As EPA explained: 

Given the specifics of the history of the regulation of this source category, the 
EPA views this as an appropriate approach to establish MACT floors that reflect 
the emission levels actually achieved by the best-performing sources using the 

 
16 Standards of Performance for New Stationary Sources and Emission Guidelines for Existing Sources: Large 
Municipal Waste Combustors, 71 Fed. Reg. 27, 324 (May 10, 2006). 
17 Sierra Club v. EPA, No. 06-1250, D.C. Cir., Doc. # 1099358. 
18 89 Fed. Reg. at 4,251 (citations omitted). 
19 Id. 
20 In 2002 final rule for major industrial, commercial and institutional boilers, EPA amended emission limits 
promulgated in 2013 but did not examine the performance of affected units subsequent to the promulgation of 2013 
rule.  Rather, EPA based its revised MACT floor analysis on the “same data set as the basis for the 2013 final rule.” 
87 Fed. Reg. 60,816, 60,819 (Oct. 6, 2022). 
21 CAA §129(a)(2); 42 U.S.C. §7429(a)(2). 
22 89 Fed. Reg. at 4,251. 
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maximum achievable control technology before sources in the category first 
complied with the 1995 standards.23  

 This is lawful and appropriate because, in this rulemaking, EPA purports to “correct” its 
initial analysis of the MACT floors from 1995. Any other approach, for example, basing the 
floors on emission levels achieved after LMWCs installed pollution controls to meet the 1995 
standards, would be illegal under DC Circuit case law.24 Such a  forbidden approach is known as 
“MACT on MACT,” under which EPA would recalculate MACT floors not based on the 
performance of sources at the time that standards were first formulated, but rather based on the 
performance of sources after MACT standards have been promulgated and complied with, 
resulting in a punitive and unachievable downward ratchet that Congress did not intend in either 
Section 129 or Section 112. 

However, in order to fully avoid MACT on MACT, EPA must both consider the additional 
data provided in response to the proposed rule provided herein, and consider those operational 
improvements made since 1995 when adjusting 2000-20008 data to reflect emissions levels 
achieved in 1990-1995. 

 

IV. While EPA’s Overall Approach to MACT Floors Is Appropriate, Several Changes 
Are Needed to the Methodology to Calculate Floor Levels  

Even as we support EPA’s overall approach to recalculate MACT floors on the basis of 
average emission limitation achieved at the time the floor was set, (assuming without admitting 
that EPA should engage in this rulemaking at all, as discussed above), there are several important 
deficiencies in the statistical methods that were used to establish the proposed MACT floors that 
need to be corrected. WTEA reviewed EPA’s statistical methods in consultation with a third-
party statistical expert and identified the following shortcomings with EPA’s statistical review 
(refer to Attachment D). Key points from that review are as follows: 

• The use of annual averages for calculation of upper prediction limits (“UPL”s) 
substantially underestimates overall variability of individual run measurements and 
results in an estimate of variability that is biased low.   

• Calculation of the variance for UPLs based on the best performing 12% of LMWCs 
operating in 1990 likely underestimates the full variability of feedstock sources for 

 
23 Id. 
24 See, e.g., Ass’n of Battery Recyclers, Inc. v. EPA, 716 F.3d 667, 674 (DC Cir. 2013) (rejecting environmental 
petitioners’ argument that when EPA revises emissions standards under CAA §112(d)(6), it must recalculate MACT 
in accordance with CAA §§ 112(d)(2) and (d)(3); NRDC v. EPA, 529 F.3d 1077, 1084 (D.C. Cir. 2008) (rejecting 
environmental petitioners’ argument that EPA must “completely recalculate” the MACT – in other words, EPA 
should not  “start from scratch” in its technology review under §112(d)(6)); Nat’l Ass’n for Surface Refinishing v. 
EPA, 795 F. 3d 1, 7-9 (D.C. Cir. 2015) (again rejecting environmental petitioners’ contention that EPA was required 
to calculate a new MACT floor when it revisited standards under Section 112(d)(6); reaffirming holdings in 
Association of Battery Recyclers and NRDC). 
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LMWCs. The high level of variability in feedstock is recognized by regulatory agencies 
including EPA and the academic community. 

• The EPA should have evaluated the data for a gamma distribution as well as normal and 
lognormal distributions, calculating UPLs accordingly. Gamma statistical distributions 
are widely used in the analysis of air quality data and are recommended by EPA.  

• The EPA should better describe its approach for identifying outliers. Formal outlier 
testing using established EPA methods should be conducted as part of identifying the 
underlying statistical distribution. Outliers should be formally tested using Rosner’s 
outlier test and potentially excluded to avoid bias in calculation of the UPL, specifically 
for cadmium. 

EPA must revise its statistical approach in light of these concerns.  

 

V. EPA Should Revise the Proposed Standards Based on Additional Data and To Ensure 
That the Resultant Limits Are Achievable As Set Forth in These Comments 

Following the methodology described above, EPA determined that it did not have sufficient 
data from the time period prior to 1995 to characterize the performance of all units that is 
necessary to evaluate MACT floors. EPA’s use of adjusted 2000-2009 facility emission data due 
to lack of availability of 1990-1995 data is a logical decision given this constraint, and one which 
the WTEA supports. However, EPA must use actual 1990-1995 data where available to inform 
its adjustments, in order to be sure that is not imposing a “MACT on MACT” standard. Since 
Proposal, the WTEA and its members have been able to locate data for 27 LMWC facilities that 
must be considered in development of a final rule, as outlined in these comments (Attachment 
E). 

In these comments, WTEA provides data that EPA could have requested from LMWC 
owners/operators in order to recalculate the MACT floors.25 This data is discussed below in 
detail and is further supplied in Attachment F. This data was used to develop adjustment factors 
that account for APCD improvements made between 1995 and the 2000-2008 dataset and not 
otherwise considered by EPA in its Proposal. These adjustment factors are described in more 
detail in Subsection A below. Revisions to variability estimates are described in Subsection B to 
more appropriately recognize emissions variability including that due to the variability of MSW. 
The recalculated values for the Emission Guidelines (EG) limits and New Source Performance 

 
25 EPA’s recently proposed National Emission Standard for Hazardous Air Pollutants (“NESHAP”) for Lime 
Manufacturing provides precedent for the use of additional data. See National Emission Standards for Hazardous 
Air Pollutants: Lime Manufacturing Plants Amendments, 89 Fed. Reg. 9,088 (Feb. 9, 2024). Upon review of public 
comments received on earlier proposed amendments to the lime NESHAP, EPA corrected the categorization of 
certain lime kilns that resulted in a revision to the UPL calculation results. Id. at 9,094. 
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Standards (NSPS) are shown in Tables 1 & 2 respectively. All calculations are provided in 
Attachment G.  

Table 1. Corrected MACT Floor Emission Guidelines for Existing Units 

Pollutant 
Units of Measure 

(at 7% O2) 

2006 EG 
(current) 

limits 

EPA 
Proposed 

Limits 
Recalculated 

Values 
Cd μg/dscm 35 1.5 4 
Pb μg/dscm 400 56 72 
PM mg/dscm 25 7.4 13 
Hg μg/dscm 50 12 50 
PCDD/PCDF ng/dscm 30/35 7.2 19 
HCl ppmdv 29 13 27 
SO2 ppmdv 29 20 29 
CO MB/WW ppmdv 100 100 100 
 MB/RC  250 110 110 
 RDF/S  200 110 200 
 RDF/SS  250 250 250 
NOx MB/WW ppmvd 205  110 140 
 MB/RC  210 -- 140 
 RDF  250 150 150 

 

Table 2. Corrected New Source Performance Standards 

Pollutant 
Units of Measure 

(at 7% O2) 

2006 NSPS 
(current) 

limits 

EPA 
Proposed 

Limits 
Recalculated 

Values 
Cd μg/dscm 10 1.1 4 
Pb μg/dscm 140 13 36 
PM mg/dscm 20 4.9 10 
Hg μg/dscm 50 6.1 15 
PCDD/PCDF ng/dscm 13 1.8 6 
HCl ppmdv 25 7.8 19 
SO2 ppmdv 30 14 25 
CO MB/WW ppmdv 100 16 82 
NOx ppmdv 150 50 110 

 

In estimating 1990 facility emissions, EPA applied control efficiencies based solely on 
the installed air pollution control devices (“APCD”) without any regard to operational 
improvements that were implemented between the 1990-1995 baseline and the 2000-2008 period 
that was used as the primary source of emissions performance data. For example, the EPA 
assumed the fabric filters had a control efficiency of 99% for Pb, Cd, and PM during both the 
1990-1995 period as well as the 2000-2008 period. However, significant advancements were 
made to the filter bag materials (improved strength, durability and filtration efficiencies), 
operational and maintenance activities and filter bag performance monitoring from 1995 to 2000, 
as operators sought to comply with the new (1995) MACT standards.  
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This improvement in performance is well demonstrated. After EPA issued the Proposal, 
WTEA began recovering data of actual test results from the 1990 – 1995 period to inform an 
analysis of performance changes over time with the same APCD installed. In nearly every case, 
the emissions performance by unit was markedly improved in 2000-2008 relative to the 
performance of the same unit in 1990-1995, even at those units without any change in installed 
APCD (Attachment G). In addition, even in those units where EPA accounted for a change in 
control efficiency as a result of a change in APCD for a particular unit, EPA’s assumptions 
underpredicted the improvement seen in 2000-2008 relative to 1990-1995. 

This data demonstrate that EPA’s proposal does not currently avoid MACT on MACT, as 
it only accounts for changes in APCD while excluding performance driven by changes in 
operation. However, EPA can easily remedy this shortcoming by adjusting the control 
efficiencies applied for the 1990-1995 dataset to more accurately reflect the data as described in 
more detail in subsection A. 

In addition, the EPA’s approach has largely ignored the extensive variability of the 
municipal solid waste (“MSW”) feedstock as well as in operation of LMWCs and APCD. As 
concluded by the independent statistical review, calculation of the variance for UPLs based on 
the best performing 12% of LMWCs operating in 1990 underestimates the full variability of 
feedstock sources for LMWCs. The high level of variability in feedstock is recognized by 
regulatory agencies including EPA and the academic community. Proposed changes to address 
this variability are described in more detailed in subsection B. 

 

A. EPA’s Proposed Limits for Cd, PM, HCl, Hg, and D/F Must Be Revised to Correspond 
to Achievable Levels Based on Actual Data 

As described above, we support EPA’s efforts to evaluate the emissions performance of 
the industry in 1990 – 1995 for the purposes of developing MACT floors that reflect the 
emission levels actually achieved before LMWCs first complied with the standards in 1995. In 
the proposed rule, because it claimed a lack of data, EPA estimated emissions in 1990-1995 
based on actual emissions data from 2000-2008 with adjustments made to account for APCD 
efficiencies. Significant advancements were made to the construction, operation, and 
maintenance of fabric filters from 1990 to 2000, including new filter bag materials as operators 
sought to comply with the new MACT standards. For fabric filters, improvements in bag 
construction, design and materials resulted in appreciable improvements in baghouse PM, Cd, 
and Pb removal. Despite these improvements, the control fabric filter control efficiencies 
assumed by EPA for 1990 and 2009 were identical at 99% which is not supported by the data 
comparing 1990 –1995 emissions with 2000-2008.  
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Table 3. Excerpt from EPA analysis showing the same control efficiencies applied in 1990 
and 2009. 

 
 

This improvement in performance is well demonstrated. In the short time since the 
proposal was released, WTEA members were able to find actual emissions data from 1990-1995. 
While this data is not sufficient to replace EPA’s methodology, the Agency can and should use 
this data to refine the MACT floors. The data allows for an analysis of EPA’s calculation of the 
1990-1995 baseline. In nearly every case, the emissions performance by unit was markedly 
improved in 2000-2008 relative to the performance of the same unit in 1990-1995 even at those 
units without any change in installed APCD. In addition, even in those units where the EPA 
accounted for a change in control efficiency as a result of a change in APCD for a particular unit, 
the EPA’s assumptions underpredict the improvement seen in 2000-2008 relative to 1990-1995. 

To determine the appropriate adjustments necessary to the 1990-1995 dataset, WTEA 
calculated the average emissions for units for which data was available in both the 1990-1995 
and 2000-2008 time periods. These averages were used to determine adjustment factors that 
capture the other improvements made relative to 1990-95 that must be considered when using a 
2000-20008 dataset as the basis for developing estimated emissions performance in 1990-1995 
(Table 4).  

 

Table 4. Adjustment Factors to reflect performance of 1990-95 top 12% based on available 
data 

 1990-1995 2000-2007  

Pollutant 
Adjusted 

APCD Type 
EPA 

Efficiency 
Avg. 

Performance 

Baseline 
APCD 
Type 

EPA 
Efficiency 

Avg. 
Performance 

Adjustment 
Factor 

PM SD/FF 99% 5.9 SD/FF 99% 4.3 1.35 
Cd SD/FF 99% 2.2 SD/FF 99% 1.1 1.98 
Pb SD/FF 99% 9.9 SD/FF 99% 13.9 1.0 

HCl SD/FF 95% 20.3 SD/FF 95% 10.1 2.01 
PCDD/F SD/FF 58% 11.8 SD/FF/CI 90% 2.73 1.03 

Hg ESP, SD/FF, 
DSI/FF 

90% 28.57 SD/FF/CI 90% 9.04 3.16 
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To calculate the adjustment factors, units with available data were categorized based on 
the APCDs installed in both 1990-1995 and 2000-2008 using the EPA data, where available. If 
the EPA did not have a record of the installed APCD, information from the facility operator was 
used to determine the installed APCD. Because the purpose of the exercise the improvements 
made by the industry between 1990-1995 and 2000-2008, units were not excluded from the 
dataset based on their construction. This was conservative, as any units that may have 
proactively sought to comply with presumptive MACT standards would have likely performed 
better relative to their peers in 1990-1995, resulting in a slightly lower adjustment when 
compared to their performance in 2000-2008. 

For each APCD category, an adjustment factor was developed for reach pollutant based 
on the relative performance between the two time periods. Even in those units where EPA 
accounted for a change in control efficiency as a result of a change in APCD for a particular unit, 
a further adjustment was sometimes necessary to account for those instances where EPA’s 
assumed control efficiency changes underpredicted the improvement seen in 2000-2008 relative 
to 1990-1995. Where EPA had already made adjustments based on changes in APCD, the actual 
data was evaluated relative to the EPA's assumed change in control efficiency. Then, for each 
pollutant, the most conservative adjustment factor of those developed for the APCD categories 
was applied.  

No improvement was observed for Pb in 2000-2008 relative to 1990-1995. Given the 
improvements observed in filterable particulate (PM-F) and cadmium (Cd), the slight increase in 
emissions was expected to have been resultant from increased Pb concentrations in the waste. 
Therefore, no adjustments were made to 1990-1995 emissions for lead. 

These adjustments were then applied to the unit level data EPA used for the calculation 
of the UPLs using the EPA’s statistical workbook for stack test pollutants. A spreadsheet of the 
data is provided in Attachment F, calculations are provided in Attachment G, and data sources 
are provided in Attachment H. 

 

B. EPA Should Adjust the Variance Used in the UPL Calculations To Reflect the Actual 
Variability of MSW and in LMWCs and APCD operation. 

Post recycled MSW feedstock for LMWCs is variable, a fact that has been extensively 
recognized by the EPA and academics over the years and has been substantiated through years 
of LMWC operating experience. The MSW variability is dependent on the mix of urban/rural 
population patterns, the ratio of residential, commercial, and industrial waste generators, 
prevailing recycling practices and even regional weather patterns.  

This variation can be driven by a variety of factors, including severe weather events, such 
as hurricanes or wildfires, which can generate significant quantities of discarded building 
materials and vegetation requiring disposal which can increase both sulfur and chloride loadings. 
In an era of climate change, these events are only expected to increase in frequency and severity; 
the extent and duration of this variation is often unpredictable due to the influence of changing 
economic conditions. Other drivers include changes in consumer products and demographic 
changes. 
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The concept of addressing variability within MACT rules has been confirmed in EPA’s 
recently proposed Lime Manufacturing Plant NESHAP rule, published in the Federal Register 
on January 5, 2024. In that proposed rule, EPA relied upon an ‘intra-quarry variability factor’ in 
setting the mercury emission limit.  Specifically, EPA recognized that the mercury content in the 
stone in a quarry varies and therefore any lime manufacturing emission limit must account for 
that variability.26 This concept can and should be applied to the variability in MSW that exists 
from state-to-state and municipality-to-municipality as well as within each municipal waste shed.   

Currently, in its statistical calculations of the UPL, the EPA calculated the pooled 
variance based on the MACT floor data population, which consists of the individual year 
averages of each of the units identified in the top 12% for the pollutant.  The EPA states that the 
purpose of the UPL calculation, inclusive of the pooled variance term, is to account “for the run-
to-run and test-to-test variability observed in the MACT floor data set.” However, as applied, the 
EPA does not account for run-to-run variability, as that variability is not reflected in the annual 
averages, and, most importantly, it does not fully account for waste variability. EPA concludes 
that the annual averages are appropriate, as it is the annual average that determines compliance; 
however, the variability of the waste shed is a critical source of variability that is not properly 
addressed in the EPA’s statistical analysis. 

The EPA’s proposed statistical approach, the variance of the “MACT floor data set,” is 
driven by normal variation of the source operating conditions, fuel type and content, APCD 
operation, and measurement, albeit for a very limited scope of facilities.  As a function of its 
design, EPA’s proposed approach is inherently self-selecting of units that happened to have 
lower levels of uncontrolled emissions and emissions variability. This is nowhere more evident 
than in the top 12% of units selected for evaluating MACT floors for mercury. Of the units 
identified, not a single one had carbon 
injection installed, the APCD 
recognized by the EPA as having the 
greatest control efficiency (0.9). 
Clearly, the performance of these 
facilities in the top 12% without any 
carbon injection was driven by 
abnormally low levels of Hg in the 
feedstock, and not the performance of 
the APCD. 

The uncontrolled values for 
mercury of the top 12% of units 
selected by the U.S. EPA and adjusted 
to reflect 1990 – 1995 performance 
ranged from 0.4 – 19.9 μg / dscm with 
a variance of 10.3 μg / dscm even as 
the EPA’s 1991 document A Summary 
of Mercury Emissions and Applicable 

 
26 Id. at 9,094. 

Figure 1. Comparison of EPA’s uncontrolled Hg emissions for 
the Top 12% with the extent and variability of measured inlet 
Mercury addressed by LWMC facilities 
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Control Technologies for Municipal Waste Combustors concluded average mercury 
concentrations in uncontrolled flue gases at WTE facilities to be  650 μg / dscm with most of the 
concentrations ranging from 400 – 1,000 μg / dscm. In 2000 – 2008, inlet mercury 
concentrations at 81 LMWC units operated by Covanta averaged 151 μg / dscm, with a range of 
14 – 1,390 μg / dscm and a variance of 10,376 μg / dscm (Figure 1). 

Similarly, measured inlet concentrations for HCl averaged 638 ppmdv with a range of 
164 – 1,266 ppmdv. In contrast, the EPA’s estimate for uncontrolled HCl of the top 12% in 1990 
– 1995 averaged only 103 ppmdv, with a range of 13 – 310 ppmdv with a variance of 4,467 
ppmdv. The EPA’s assumption for the worst-case inlet HCl experienced by the top 12% in 1990-
1995 was less than the average inlet HCl actually handled by operating LMWCs in 2000-2008. 
Calculations and data are provided in Attachment G. The above stark differences in uncontrolled 
levels of Hg and HCl are result of both inaccurate APCD control efficiencies that established 
artificially low uncontrolled emission levels and Hg and Chlorine content of MSW. 

To account for this under estimation of uncontrolled levels and waste content variability 
and the EPA must adjust the variance used in the UPL calculation for stack test pollutants. Waste 
variability is most accurately reflected in the uncontrolled emissions of the entire population of 
MWC units27 however, this data is not readily available for most pollutants. Therefore, if the 
EPA continues with its process to reset the MACT floors, we propose that the EPA adjust the 
variances for calculating the UPLs using the variability of emissions performance within the best 
performing combination of APCD for a given pollutant. As the EPA assumes a single fixed 
control efficiency for these combinations of APCD, it is reasonable to conclude the variability in 
performance seen across units is driven by change in the incoming concentration of pollutants 
into the APCD. 

For emission guidelines for existing units, we propose that the EPA base the variance on 
those units with the APCD in place with the highest assumed control efficiency (spray dryer / 
fabric filter for Cd, PM, Pb, and HCl; spray dryer / fabric filter / carbon injection for Hg and 
PCDD/F) across the entire dataset. This will account for the variability of the feedstock while 
still accounting for the performance of the top 12%. To be conservative, several outliers on the 
EPA’s dataset including 2000-2008 emissions were excluded on the basis that they were 
significantly above the rest of the data. This acts to reduce the calculated variance, and results in 
a lower, more conservative, UPL. Outliers are identified in the calculation spreadsheet in 
Attachment F. 

For NSPS, we propose that the EPA base the variance on the top 12% of units identified 
for development of the MACT floors for existing units. This will provide a more representative 

 
27 When setting MACT standards, EPA may consider variation within the entire source category dataset – not just the data 
pertaining to the best performing 12 percent of existing sources. EPA may account for variability by setting floors at a level that 
reasonably estimates “the performance of the ‘best controlled similar unit’ under the worst reasonably foreseeable 
circumstances.” Sierra Club v. EPA, 167 F.3d 658, 665 (D.C. Cir. 1999).  Where analyzing emissions data to determine 
emissions from the best performing sources, data from sources that are not in the top twelve percent can be used if “the 
variability experienced by the best-performing sources can be estimated by relying on emissions data from the worst-performing 
sources.” Cement Kiln Recycling Coalition v. EPA, 255 F.3d 855, 866 (D.C. Cir. 2001). In other words, EPA can use estimates 
from all sources, as long as those sources reflect a reasonable estimate of the performance of the best performing plants. 
Mossville Environmental Action Now. v. EPA, 370 F.3d 1232, 1241 (D.C. Cir. 2004).  For large municipal waste combustors, 
using the entire dataset to account for variation among the best performing sources is reasonable.  
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estimate of variability given the lack of actual data, while also recognizing that some of this 
variability can be addressed during the design phase of the new unit.  

 

Table 5. Current and Proposed Variance Values for Use in Calculating UPLs 

Emission Guidelines Cd Pb PM DF HCl Hg 
Distribution Skewed Lognormal Skewed Skewed Skewed Lognormal 
EPA Variance 0.16 1.39 3.70 3.85 12.30 0.45 
Adjusted Variance 1.32 1.64 17.87 46.87 59.81 1.26 
              
NSPS Cd Pb PM DF HCl Hg 
Distribution Lognormal Normal Normal Lognormal Normal Normal 
EPA Variance 0.036 5.61 0.94 0.20 1.81 3.22 
Adjusted Variance 0.77 81.79 4.48 1.13 12.31 6.47 

 

 

C. EPA’s Proposed SO2 Standards for New and Existing LMWCs Have Not Been 
Achieved in Practice and Should Be Recalculated 

In calculating the proposed SO2 limits for both new and existing units, EPA did not 
appropriately account for variability of the waste stream and changes to APCD operations 
experienced by individual facilities. Rather, EPA simply determined that an average of the 
annual peak values reported from CEMS for the top performing facilities should be used to set 
the revised existing unit limit.28 EPA then used the same methodology and used only the “top 
performer” to propose the new unit limit.29  

CAA §129(a)(2) provides that emission standards for existing units “shall not be less 
stringent than the average emissions limitation achieved by the best performing 12 percent of 
units in the category” and that standards for new sources must be no less stringent than “the 
emissions control that is achieved in practice by the best controlled similar unit.” Normally, the 
EPA applies UPL calculations to determine this performance, a statistical calculation that is, by 
definition, above the average. Therefore, in adopting this methodology, EPA’s proposed limit for 
existing units does not represent the limitation achieved by the best performing units. The 
proposed new unit limit is not achievable for even the newest, most advanced LMWC units at 
the Palm Beach Renewable Energy Facility No. 2 (REF 2). EPA must revise its methodology to 
calculate both standards. 

For existing units, every top 12% performing unit fails EPAs proposed SO2 standard at 
least once. Overall, 42% of the top 12% of the best performing units fail the EPA’s proposed 
standard based on EPA’s own data for 2000 – 2007 (Table 6). Further, the top performing unit 

 
28 Id. at 6. 
29 Id. at 8. 
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used to set the EPA’s new unit standard, Commerce Unit #1, fails the proposed NSPS of 14 ppm 
50% of the time (Table 6).  

 

Table 6. SO2 Emissions Performance of the Top 12% of the Best Performing Units and 
Failure Rate with Proposed Emission Guideline 

LWMC Unit 2000 2001 2002 2003 2004 2005 2006 2007 Avg. 
# of 

Failures 
Bridgeport, L.P. / Unit #1  20.9 15.2 21.0 13.9 23.1 6.9  16.8 3 
Bridgeport, L.P. / Unit #2  14.6 7.3 13.1 20.5 25.1 6.5  14.5 2 
Bridgeport, L.P. / Unit #3  20.9 15.0 13.1 22.4 21.1 5.5  16.3 3 
Commerce / Unit #1 18.0 14.0 10.7 10.0 11.0 16.0 16.0 16.0 14.0 0 
Detroit RRF / Unit #1  20.0 25.0 31.0 19.0 19.0 19.0 22.0 22.1 3 
Fairfax I-95 Energy RRF / Unit #4  29.0 22.0 20.0 26.0 27.0 23.0 21.0 24.0 6 
Indianapolis RRF / Unit #3  17.0 17.0 15.0 23.0 17.0 17.0 20.0 18.0 1 
Long Beach SERRF / Unit #1 25.4 23.0 11.2 14.0 14.0  21.1 12.0 17.2 3 
Long Beach SERRF / Unit #2 25.9 8.2 10.6 65.0 10.6  25.0 15.0 22.9 3 
Marion Co. WTE / Unit #1 42.0 15.0 18.0 19.0 15.0 14.0 15.0 17.0 19.4 1 
Marion Co. WTE / Unit #2 21.0 18.0 15.0 22.0 20.0 9.0 12.0 12.0 16.1 2 
Penobscot / Units 1 and 2*  26.2 26.1 27.6 32.9 21.6 13.4 9.9 17.7 21.9 5 
Stanislaus (Modesto) / Unit #1   21.0 17.0 22.0 17.0 31.0 16.0 20.7 3 
Stanislaus (Modesto) / Unit #2   15.0 13.0 23.0 16.0 19.0 15.0 16.8 1 
York County / Unit #1 33.0 28.0 20.0 26.0 22.0 19.0 23.0 24.0 24.4 6 
York County / Unit #3 23.0 24.0 15.0 29.0 27.0 25.0 17.0 17.0 22.1 5 
Average 26.8 19.9 16.6 22.6 19.4 18.7 16.7 17.3 19.33 47 

*- Combined units as per EPA A-4 Rankings 

 
Specifically, EPA did not follow its own established precedent for determining MACT 

limits using the UPL calculation that appropriately accounts for variability in establishing limits 
that are achieved in practice, largely out of convenience. The EPA stated that its statistical tool 
could not effectively process the amount of data available. So, instead, the EPA relied on a 
presumption that the annual peak values already accounted for variability and has not provided 
any statistical basis to support this presumption. EPA simply averaged the peak values of top 
performers to establish the revised standards.  

Using an average of these annual peak values does not account for variability from year 
to year or from facility to facility, as shown clearly in Table 6. The EPA must consider 
variability in the annual maximum reported values, the only data they have, and use the UPL 
calculation to revise the standards consistent with their normal, accepted approach. Table 7 
provides the 99.7% UPL calculation, consistent with the EPA’s established approach for 
evaluating pollutants measured with CEMS for new and existing units using annual maximum 
values. 
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Table 7. Calculated UPL for Emission Guidelines for Existing Units and NSPS 

 
 

The 99.7% UPL of maximum annual reported values is 41 ppmvd @ 7% O2, above the 
current 29 ppmdv @ 7% O2 standard. Therefore, we concluded that the current 29-ppmvd @ 7% 
O2 standard had been properly determined and the EPA should retain it in the final rule. The 
EPA has provided no compelling data to support a lower value. It is also important to note that in 
the absence of removal efficiency data to go along with the reported maximum annual values, 
EPA has no way of determining what values may have been associated with removal efficiencies 
well above the 80% control efficiency EPA has assumed when adjusting the 2000-2008 values to 
1990 performance levels. 

With respect to the proposed new unit (NSPS) SO2 standard, the Palm Beach Renewable 
Energy Facility No. 2 (REF 2) achieves superior emissions performance by using the BACT. As 
summarized in the table below, REF 2 shows a significant failure rate for the proposed NSPS for 
SO2, demonstrating the proposed standard has not been achieved in practice by the newest 
LMWC facility.  
 
Table 8. Evaluation of SO2 NSPS against performance of newest LMWC unit 

Year 

Unit 3 Unit 4 Unit 5 
Avg of 
24-hr 

Periods 
(ppm) 

# ≤ 
14ppm 
[total 

periods] 

Failure 
Rate  

Avg of 
24-hr 

Periods 
(ppm) 

# ≤ 
14ppm 
[total 

periods] 

Failure 
Rate 

Avg of 
24-hr 

Periods 
(ppm) 

# ≤ 
14ppm 
[total 

periods] 

Failure 
Rate 

2021 18.3  39 [327] 88% 19.2 18 [341] 95% 19.5 13 [339] 96% 
2022 20.0   12 [331] 96% 19.6 13 [317] 96% 19.8 11 [334] 97% 
2023 16.6  90 [349] 74% 17.2 52 [343] 85% 17.8 44 [329] 87% 

 

Using the EPA’s accepted UPL calculation methodology shown in Table 7 above the SO2 
standard for a new unit should be set at 25 ppmdv @ 7% O2. 
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D. If the EPA Removes the Alternative Percent Reduction Standard for SO2, It Should 
Provide a Longer Averaging Period To Better Reflect Variation Associated with Waste 
Composition and Limitations on Existing APCD Designs and Control Limitations. 

EPA stated that the proposed re-evaluation of the acid gas standards (SO2 and HCl) relied 
on the vast amount of pollutant concentration data reported and compiled in the database but that 
there was a lack of data to appropriately evaluate the alternative percent reduction standards. 
EPA should have obtained data from the LMWC owners/operators to properly evaluate removal 
of the alternative percent reduction standards. It appears from the data that EPA chose to 
eliminate the alternative standards to avoid a disconnect with the concentration only based 
standards.  Eliminating the alternative reduction standards without the necessary data collection 
and analysis to properly evaluate removing the reduction standards is not a valid rationale.  EPA 
should have reached out to MWC operators and/or state agencies to obtain the data it needed to 
properly evaluate eliminating the alternative reduction standards. Further lowering the SO2 
concentration limit by over 30% while at the same time eliminating the alternative removal 
standard must be reconsidered.30  

For SO2, however, short-term spikes can and do occur depending on the content of the 
waste received. EPA assumes that these spikes can be managed solely by increased use of 
reagent (lime slurry), without considering the physical limitations of existing acid gas control 
systems that would prevent the control system from delivering the high slurry levels in sufficient 
time to respond to such spikes. In addition, there are negative environmental consequences 
associated with increased lime slurry (see our comment below related to increased lime slurry 
use). To balance these concerns, we propose that any final SO2 standards for new and existing 
units be based on a 30-day rolling geometric average. The application of a 30-day rolling average 
for emissions compliance has been adopted in a number of recent EPA 112/129 MACT 
standards, including the Commercial and Industrial Waste Incineration (CISWI) standards 
(Subpart DDDD), the Mercury and Air Toxics Standards (Subpart UUUU) and the Industrial, 
Commercial and Institutional Boiler Standards (Subpart DDDDD), and the recently signed rule 
to control emissions of ethylene oxide from sterilization facilities.31 Use of a 30-day rolling 
average will allow LMWCs to more effectively comply with any final SO2 concentration limits, 
specifically if EPA stays with elimination of the alternative removal efficiency standard.   

 

 
30 EPA can lawfully use the UPL to account for variability in feedstock and the resulting impact on emissions.  
National Ass’n of Clean Water Agencies v. EPA, 734 F.3d 1115, 1152 (D.C. Cir. 2013).  
31 National Emission Standards for Hazardous Air Pollutants: Ethylene Oxide Emissions Standards for Sterilization 
Facilities Residual Risk and Technology Review, EPA-HQ-OAR-2019-0178 (Mar. 1, 2024), Federal Register 
publication pending. 
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E. Emission Limits for CO Must Be Revised 

1. EPA Must Revisit the Existing Facility CO Limit for RDF LMWCs 
The combustion design and operation of Refuse Derived Fuel (“RDF”) LMWCs is 

markedly different from other technologies. The EPA proposes to re-set the CO limit for RDF 
stoker units (“RDF/S”) from 200ppm to 110ppm; a significant reduction. EPA considered, but 
rejected, applying an upper limit statistical approach to CEMS parameters, while claiming that 
the data already accounts for emissions variability. Predictably, the two units identified as setting 
the emissions guidelines for RDF/S would have failed the standard 43% and 50% of the time, 
hardly demonstrating a standard that has been achieved in practice. This approach is not 
statistically valid, is a major departure from EPA’s accepted practice, and does not reflect 
emissions limitations that are achievable, as has been described in our earlier comments on 
EPA’s proposed SO2 limits.  

Furthermore, the data that EPA is relying upon are maximum emission values for each 
year for just two facilities. Using maximum annual reported values does not account for 
emissions variability as there is no way to establish, with any level of certainty, what the 
emissions results were for the balance of the year. In fact, relying on maximum values likely 
results in the use of statistical outliers. To eliminate this bias, EPA should utilize an upper 
prediction limit, calculated as 200 ppmdv, when setting the CO limit for RDF/S LMWCs using 
all available data for facilities in operation in 1995 and prior years.  

 

2. EPA Must Set the NSPS Limit for CO to a Level That Is Achievable. 
After assessing the performance of recent new LWMC units and speaking with a variety 

of LWMC operators and vendors, it is clear that the EPA’s proposed limit of 16 ppmdv @ 7% O2 
for new mass burn waterwall units (“MBWW”) units is unachievable.  EPA did not properly 
account for variability as the limit is based on a straight average of the six (6) maximum 4-hour 
values reported for the single best reporting unit. These maximum reported values do not include 
CO emissions during startup, shutdown and malfunction periods so the proposed limit may not 
even account for additional variability for EPA’s proposed inclusion of these currently exempt 
periods. 

As further detailed below, the proposed CO limit for new units has not even been 
achieved at the best performing source and therefore does not meet the requirements of CAA 
§129(a)(2). In addition, LWMC vendors have indicated that this limit cannot be met or 
guaranteed for a commercial application. 

In addition, EPA’s proposed CO emission for new units (NSPS) cannot be met by the 
best performing LMWC currently in operation, i.e., the Palm Beach Renewable Energy Facility 
No. 2 (REF 2). REF 2 is a model for superior emissions performance using the APCD currently 
recognized as BACT. Table 7 displays CO emission data for the last three years from REF 2 as 
compared to the proposed NSPS CO limit. The data indicates a substantial failure rate across all 
three combustion units.  
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Table 9. Failure rate of newest LMWC unit based on the proposed CO NSPS  

Year 

Unit 3 Unit 4 Unit 5 
Avg of 

4-hr 
Periods 
(ppm) 

# ≤ 
16ppm 
[total 

periods] 

Failure 
Rate  

Avg of 
4-hr 

Periods 
(ppm) 

# ≤ 
16ppm 
[total 

periods] 

Failure 
Rate 

Avg of 
4-hr 

Periods 
(ppm) 

# ≤ 
16ppm 
[total 

periods] 

Failure 
Rate 

2021 25.4 521 
[1882] 

72% 26.3 425 
[1934] 

78% 23.0 577 
[1894] 

70% 

2022 15.4 1190 
[1930] 

38% 16.9 1016 
[1823] 

44% 20.9 610 
[1894] 

68% 

2023 25.2 328 
[2005] 

84% 19.6 764 
[1986] 

62% 19.3 796 
[1875] 

58% 

 

Given the exceedingly high failure rates, it is abundantly clear that the “best controlled 
similar unit” has not achieved EPA’s proposed emission limits in practice. Therefore, EPA may 
not consider the proposed level to constitute the MACT floor for CO for new units. 

In addition, as mentioned above, EPA’s underlying analysis for its proposed CO limit for 
new units is deficient. EPA relied on a single unit that had reported just 6 individual data points 
for CO, producing results that are inconsistent with those achieved by the rest of the industry and 
resulting in a standard that is unachievable. 

EPA also stated that a statistical analysis of data was not used because the reported 
maximum 24-hr or 4-averages already account for emissions variability.32 Using this 
methodology, EPA selected the results from a single LMWC unit to derive proposed new source 
limits.33 For CO, that result is derived from Bridgeport LLP Unit 2 based on an average of the 
annual maximum CO emissions in the years 2001-2006, which includes a reported maximum CO 
result of 8.9 ppmdv in 2004.  

Furthermore, the two identical MWC units at the same facility reported maximum annual 
4-hour values well above the proposed limit. This anomaly requires an explanation. As 
mentioned above, CO variability is a function of several factors including MSW composition and 
heating value, combustion control response, grate speed, primary/secondary air distribution, air 
to fuel ratio, furnace draft control and boiler steaming conditions all of which are constantly 
changing as EPA fully came to understand in development of the current CO limits. As such, if 
EPA does not properly address variability, then any final limit will not be achievable in practice 
as required under CAA §129(a)(2).  

Table 10 shows CO data from the Bridgeport LMWC facility for which Unit 2 was 
considered the “best performing unit.” For the best performing unit, Unit #2, there was a 33% 

 
32 EPA determined that “the data already account for emissions variability, since the annual peak 24-hour or 4-hour 
average has been selected from the year’s CEMS data and represents only the highest end of readings for the year. 
Therefore, no statistical calculations to account for variability are warranted for the CEMS pollutant data sets. The 
limits were reevaluated simply by averaging annual peak CEMS data corresponding to the top performers for each 
pollutant and applicable subcategory. For . . . CO, separate NSPS limits were calculated for only two subcategories, 
MB/WW and RDF.” 89 Fed. Reg. at 4,253. 
33 Id. 
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failure rate as 2 of 6 values were above the limit. For the two other identical units at the 
Bridgeport facility there was a 75% failure rate. As such, the proposed level of 16 ppm cannot 
possibly be considered achieved in practice. EPA has the discretion, considering its very limited 
database, to use maximum reported values from all three identical units to set MACT floor using 
the 99.7% UPL statistic. Based on this methodology, CO floor for new units would be 82 ppm 
exclusive of startup/shutdown/malfunction periods. The Agency should address additional 
variability before it could finalize any MACT floor to include these formerly exempt periods. 

 

Table 10. CO Performance of Bridgeport 

 
Another concern we have with EPA’s approach in this regard is that it is extremely 

unlikely that the Bridgeport LMWC achieved CO emissions at that low level. Consider that after 
the top three units – Bridgeport Units 1, 2 and 3 – the next lowest CO result was for the Marion 
LMWC at 76 ppm. Additionally, a review of the maximum annual CO emission values from 
2021 to 2023 for the set of over 35 LMWCs operated by Covanta shows that the lowest 
maximum value of 36 ppmdv occurred at the Onondaga County (NY) LMWC in 2021. Both the 
Onondaga and Bridgeport LMWCs are of mass burn/waterwall design. Second, the use of 
average results from this single unit based on only 6 data points for CO is not statistically valid 
to represent the variability of CO emissions over time.34 We request that EPA include copies of 
the Bridgeport LMWC reports that contained the reported CO data in the Docket so that they 
may be reviewed and verified for accuracy. 

 
34 However, we also recognize the challenge of calculating a NSPS limit based on the data available (i.e., highest 
reported averages versus using a continuous data stream).  



 
 
 

25 

5600 Connecticut Ave., NW 
Washington, DC 20015 202-244-2114 www.wte.org 

 

Finally, below is an excerpt from the 2023 Bridgeport L.P. annual LMWC report 
submitted to CTDEP. CO maximum values are reported for 2023 and 2022.  Reports show 
maximum values for all LMWC units well above the proposed 16 ppm limit. 

 
 

F. EPA Should Maintain Alternative Percent Reduction Standards for HCl and SO2 
Consistent with Its Authority to Determine MACT Floors   

1. EPA’s Rationale for Removal of the Alternative Percent Reduction Standards 
Violates Section 129 of the Clean Air Act 

The EPA, in part, justifies its removal of percent reduction standards on the basis of 
human health, without providing any data to substantiate its reasoning. EPA stated that the 
proposed re-evaluation of the acid gas standards (SO2 and HCl) and for mercury (Hg) relied on 
the vast amount of pollutant concentration data that was compiled and reported in the database, 
and that there was a lack of data to appropriately evaluate the alternative percent reduction 
standards.35 . As such, EPA simply chose to eliminate the alternative reduction standards to 
avoid introducing a disconnect between the numeric re-evaluated limits and alternative percent 
reduction standards. That, however, is not a valid or lawful rationale. EPA should have reached 
out to MWC operators and/or state agencies to obtain the data it needed to properly evaluate 
eliminating the alternative reduction standards. 

Further, in the proposed rule, EPA states that the current percentage reduction standards 
for acid gases are no longer appropriate based, in part, on the need to protect human health and 
the environment.36 However, EPA provides no data to substantiate its claim. Furthermore, such 
considerations are not consistent with CAA Section 129’s statutory directive regarding how to 
set MACT floors, which are based on the degree of emission reduction achieved.37 To the extent 
that EPA wants to directly consider the protection of public health, such considerations are 
addressed within CAA §129(h)(3)–Section 129’s provision for residual risk analysis, which 
cross-references CAA §112(f). WTEA has urged EPA to do the residual risk analysis, and even 
brought a deadline lawsuit to compel that non-discretionary action, but EPA has refused to do so.   

For purposes of calculating the MACT floor and technology reviews, the EPA must 
follow a technologically driven process for standards development. In this regard, the primary 

 
35 89 Fed. Reg. at 4,255-56. 
36 EPA indicates that removing such alternative standards is necessary to provide “a level playing field for the 
environmental protection and health of the surrounding communities by preventing situations where a different 
concentration of pollutants is emitted from facility to facility or unit to unit.” 89 Fed. Reg. at 4,256. 
37 CAA §129(a)(2). 
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pollution controls for removal of acid gases operate and are engineered on a percent removal 
basis. As discussed elsewhere in our comments, both SO2 and HCl are driven by the contents of 
the waste received, and spikes in inlet concentrations of both sulfur and chlorides occur. Even 
with the best equipment, a short-term increase in sulfur and chloride concentrations will result in 
an increase in emissions, sometimes above the appropriate longer-term standard. Where that 
occurs, the use of a removal efficiency standard is necessary to establish a standard that is 
achievable, as required by the CAA. 

While the EPA must follow a technologically driven process for both the floors and its 
technology review, short duration increases in both HCl and SO2 emissions do not pose a 
significant concern for human health or the environment. First, the vast majority of communities 
in which we operate have achieved ambient concentrations of SO2 well below the NAAQS with 
the facilities currently in place. Second, the EPA has, in its revised risk and technology review 
(“RTR”) for the lime manufacturing industry, recognized that an alternative health-based 
standard would be appropriate for the industry in lieu of that determined through the regular 
technology-driven MACT process.38 Here, in direct contrast, the EPA has done the exact 
opposite, proposing a more stringent standard for HCl than would be determined pursuant to a 
review of emissions levels achieved through application of technology.  

SO2 is currently regulated as a national ambient air quality standard (“NAAQS”) pursuant 
to standards most recently revised in 2010.39 As such, EPA has established ambient standards for 
SO2 set at a level which is, in the judgment of the Administrator, “requisite to protect the public 
health” with an “adequate margin of safety.”40 Under the CAA, States are required both to 
submit information to EPA regarding the designation of areas within their borders for the SO2 
NAAQS as well as to develop and submit plans to EPA in order to bring areas not meeting the 
NAAQS into attainment. As a result, over the last decade, EPA has taken numerous actions to 
promulgate designations related to nonattainment, attainment and redesignation of areas as well 
as to issue other notices implementing the SO2 NAAQS.41  

At present, EPA calculates that only 40 counties in the United States are in nonattainment 
with the SO2 NAAQS, with a population of just over 2,000,000.42 States where these areas are 
located have either submitted acceptable plans to EPA to implement these standards or been 
subject to the process provided for in the CAA to assure compliance with NAAQS.43 In other 
words, EPA and States have undertaken numerous steps to protect the public from health effects 
associated with exposure to ambient levels of SO2 under a process laid out in great detail within 
the CAA. Thus, EPA cannot base its rationale to remove alternative percent reduction standards 
as a measure to protect the health of surrounding communities.44 This is the explicit design of the 
CAA’s NAAQS program and, pursuant to this program, if individual LMWC facilities were 

 
38 See National Emission Standards for Hazardous Air Pollutants: Lime Manufacturing Plants Amendments,  
89 Fed. Reg. 9.088 (Feb. 9, 2024). 
39 Primary National Ambient Air Quality Standard for Sulfur Dioxide, 75 Fed. Reg. 35,520 (June 22, 2010). 
40 CAA §109(a). 
41 See www3.epa.gov/airquality/greenbook/tfrnrpt1.html. 
42 See www3.epa.gov/airquality/greenbook/tnsum.html. 
43 On October 8, 2020, EPA determined that four states had failed to submit complete plans for the SO2 NAAQS. 
44 89 Fed. Reg. at 4,256. 
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considered to be contributing to an exceedance of the NAAQS health-based standard, States have 
the authority to address such issues as part of their overall plan to attain the NAAQS. 

If the EPA is to base standards on an assessment of the risk to public health, it needs to 
do so through the authority contained within CAA §129 and only after consideration of available 
data regarding the characterization of such risk. Thus, EPA should retain alternative percentage 
standards in any final rule that is promulgated. 

 

2. EPA did not consider the other significant impacts beyond increased lime usage in 
proposing elimination of the percent reduction alternative. 

Eliminating the alternative percent reduction standard to achieve a concentration-based 
only standard will unnecessarily increase lime usage, may require more retention time and lower 
operating temperatures in the spray dryer absorbers (“SDA”) or circulating dry scrubbers (“”) 
and increase ash generation (e.g. every ton of slaked lime equals 1.33 tons of hydrated lime). 
Many existing SDA or CDS acid gas controls were not designed for controlling rapid surges in 
acid gases needed to meet a strictly concentration-based standard.  The size of SDA/CDS vessels 
may need to be increased to provide more retention time for acid gas absorption and to account 
for the additional lime slurry/water to completely evaporate to prevent wet slurry/liquid 
carryover to the baghouse. Additionally, the capacity of lime slakers along with pumps, control 
valves and conveying piping for the slurry will also need to be increased to provide enough lime 
slurry mass flow to handle acid gas surges.  EPA must account for the additional costs associated 
with these upgrades.  

To highlight a few other issues, additional operational problems may occur due to the 
elevated reagent flows including increased wear and tear, increased dust loading in the baghouse 
and subsequent ash handling systems, potential reagent buildup in the scrubber vessels and 
ductwork due to added reagent flows, and increased occurrences of corrosion. Therefore, 
additional costs associated with meeting only a concentration-based limit will be much more 
than those associated with increased reagent consumption at least 5 ppm below the numeric limit 
and a removal set point around 78%. Those excess set points provide margin to account for 
variations in operating conditions and fuel input. Consequently, lime feed is modulated based on 
achieving either of these set points as control system is designed for.   

EPA’s proposal to lower the HCl and SO2 limits without including the alternative 
reduction standard can or will take away any current operating margin of the existing acid gas 
controls.  If EPA eliminates the SO2 percent removal alternative without conducting additional 
data analysis, then it is recommended that EPA set the SO2 concentration MACT Floor that 
properly accounts for variability and extend the averaging time to a 30-day rolling geometric 
average.  Otherwise, MWC operators will face considerable risk of violating the ppm limit and 
will likely need additional acid gas control upgrades not otherwise anticipated or properly 
considered by EPA.  The proposed elimination of the HCl removal alternative has the same data 
analysis deficiency and impact on SDA and CDS design and operation that EPA has not 
considered. 
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G. EPA Must Revise Proposed Unattainable Requirements for Continuous Emissions 
Monitoring System (CEMS) Availability  

EPA states that continuous emission monitoring systems (CEMS) presently achieve 
greater than 99% availability, and as such, has proposed 100% availability for LMWC’s 
(excluding monitor calibrations and QA/QC control periods).45 While the preamble language 
also states that periods of routine monitor calibrations or QA/QC periods would be excluded, the 
actual proposed language in Section 60.58(b) includes calibration checks and zero and span 
adjustments as downtime.46 Daily calibration checks and zero/span adjustment are required by 
Appendix F QA/QC requirements. 40 C.F.R. § 60, Appendix F at 4, 5. Further, EPA states that 
any period of data missing due to monitor malfunctions would be considered a violation or 
deviation. As indicated in the data summary below which shows existing analyzer availability for 
O2, CO, SO2 and NOx at Covanta LMWCs, for the most recently completed calendar quarter 
(4Q23), consistently maintaining 100% availability is simply not achievable. Retaining the 
existing CEMS availability standard (i.e., 90% on a calendar quarter basis and 95% on a calendar 
year basis) ensures that facilities can operate at a high level of availability while effectively 
managing the challenges related to ongoing vendor consolidations and the availability of both 
critical parts (including from overseas vendors) and experienced service technicians. Even fully 
redundant CEMS do not consistently achieve 100% compliance for these emission parameters.  

 

Table 11. Achieved CEMS Availability for LMWCs 

Monitored 
Emission Parameter 

Percent 
Availability1 

Average 
NOx 99.07% 
CO 99.12% 
SO2 99.06% 
O2 99.07% 

1- Includes required calibrations and system purges; 1-minute data. 
 

EPA’s proposal for 100% CEMS availability also does not align with the approach taken 
for the Portland Cement Manufacturing NESHAP rule. Specifically, 40 CFR §63.1354(10) 
(Reporting Requirements) requires that “If the total continuous monitoring system downtime for 
any CEM or any CMS for the reporting period is 10 percent or greater of the total operating time 
for the reporting period, the owner or operator shall submit an excess emissions and continuous 
monitoring system performance report along with the summary report.” Furthermore, this 
portion of the Portland Cement rule imposes a regulatory obligation to report CEMS availability 
less than 90% as part of a statement of potential non-compliance. This effectively sets an 
availability standard of ≥ 90%. The existing LMWC CEMS availability standard of 95% on a 

 
45 89 Fed. Reg. at 4256. 
46 Id.; see also Regulatory Text with Proposed Edits in Redline/Strikeout, Subpart Eb at, EPA-HQ-OAR-2017-0183-
0011 (Jan. 23, 2024). 
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calendar year basis is already more stringent than the Portland Cement NESHAP and should be 
retained. 

Finally, EPA proposed that the new CEMS data availability standard would apply to 
existing facilities starting 60 days after the final rule is published in the Federal Register. If EPA 
rejects these comments and retains the 100% requirement, any standard related to CEMS 
availability should only apply 5 years from the date of publication of the final rule. Taking this 
step would align the compliance date with the other provisions of the proposed rule. 

 

H. EPA Should Include Flexibility for Compliance with Emissions During 
Warmup/Startup/Shutdown Periods 

We agree that use of uncorrected emissions data (i.e., at the stack concentrations) is 
appropriate for these transitional periods as EPA has proposed. However, during transition 
periods, variability in CO emissions may occur due to boiler conditions, auxiliary fuel usage and 
waste feeds. EPA has requested comment on the use of a 30-day hourly rolling average.47 We 
support a rolling 30-day daily averaging period that covers the warmup/startup period and a 
separate 30-day daily rolling period for shutdown periods. A similar approach has been 
implemented at the Montgomery County (MD) LMWC facility for NOx emissions to meet the 
Maryland Department of the Environment’s NOx RACT requirements.  Regarding the question 
of the duration for warmup periods, it is appropriate not to limit the duration of each warmup 
period as that transitional period will vary for each LMWC technology depending on boiler/grate 
designs. We do not believe that a 30-day hourly rolling average is necessary. Such an approach 
would impose a significant data tracking burden by requiring a constantly updating average 
every incremental hour without resulting in an appreciably different level of protection of human 
health or the environment. 

Warmup periods, defined as the first hours of an MWC operation from a cold start until 
waste is fed to the unit, appropriately do not include a defined cutoff period, as different 
combustion technologies have different warmup period durations due to auxiliary fuel usage, 
boiler condition and residual furnace temperatures. For clarity, the warmup period should be 
defined as “commencing when a unit at a Large MWC is combusting fossil fuel or other non-
municipal solid waste fuel, and no municipal solid waste is being fed to the combustor; and ends 
for a unit at a Large MWC when municipal solid waste is being fed to the combustor.” 

We also note that on March 1, 2024, the US Court of Appeals for the District of 
Columbia Circuit issued a decision regarding EPA’s review/approval of SIPS related to 
startup/shutdown/malfunction (“SSM”) exemptions.48 Although this decision touched on many 
aspects of the state implementation plan (“SIP”) process, the court restricted EPA’s ability to 
broadly call for the removal of all SSM exemptions without tailored justifications (i.e., the court 
rejected EPA’s blanket SIP call for automatic SSM exemptions).49 In keeping with this decision, 
we request that EPA provide explicit flexibility to the states to adopt exemptions, alternate 

 
47 89 Fed. Reg. at 4,257. 
48 Env’t Comm. of the Fla. Elec. Power Coordinating Grp. v. EPA, 94 F.4th 77, No. 15-1239, (D.C. Cir. 2024). 
49 Slip Op. at 43. 
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emission limits or other measures deemed necessary to ensure compliance with state-specific 
considerations. 

Finally, in Table 1 of the Proposed Rule, footnote (b), warmup, startup and shutdown 
emissions (measured at stack oxygen content), is included in the final table column that contains 
the proposed emission limits.50 However, the footnote does not distinguish whether the 
warmup/startup/shutdown emission standard applies to the compliance period (i) on or before 5 
years after final rule publication, or (ii) after 5 years from publication of the final rule, or (iii) 
both. Given that the warmup/startup/shutdown standard is a new requirement and LMWC 
compliance with this standard has yet to be determined, the standard should only apply after 5 
years from publication of the final rule. This would align the compliance date for the 
warmup/startup/shutdown standards with the other newly proposed emission standards in Table 
1 of the Proposed Rule.  

 

I. EPA Must Adopt Performance Test Averaging that is the same basis as distribution of 
data to set the limit.  

The data analysis shows the proposed existing unit limits for Pb, and Hg and, new unit 
limits for DF and Hg are based on lognormally distributed data. As such it is critical that EPA 
revise the performance test calculations to a geometric mean or average to determine compliance 
with limits. The geometric mean represents the true average for lognormally distributed data.  If 
not, then facilities will not be able to demonstrate compliance.  

 

J. EPA should retain the flexibility for netting of NOx emissions at expanded facilities by 
not requiring selective catalytic reduction (SCR) as part of NSPS 

BACT for new LMWC units already requires the installation of SCR to achieve a NOx 
emissions limitation of 50 ppmdv. As a result, no new LMWC facility will be built without SCR 
or some other technology that can achieve a limitation of 50 ppmdv. Including this requirement 
in NSPS is unnecessary and would result in unnecessary financial burdens on communities to 
reduce the same amount of NOx control for an expanded facility that could be achieved in more 
cost-effective means and that would still be protective of public with impact well below 
NAAQS. Under current New Source Review regulations, an expansion of a facility can, as part 
of a netting process, reduce its emissions at existing units to accommodate a new unit. In doing 
so, a LMWC operator can achieve the same total NOx emissions across all of the units at the 
facility by pursuing more reasonable means of reducing NOx emissions across all of the installed 
units instead of a more aggressive reduction at one unit. Such an approach can achieve the same 
emissions outcome more effectively and should be retained as an option by keeping the current 
NSPS for NOx as is. 

 

 
50 89 Fed. Reg. at 4,247. 
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VI. EPA’s Approach to Revising Existing NOx Standards Does Not Comply with CAA §129 

A. EPA’s Proposed NOx Standards Fail To Address EPA’s Obligation To Revise 
Standards in Accordance with CAA §111 
 

EPA broadly indicates it is relying on its authority under CAA §129 to “amend [ ] the 
large MWC standards;”51 however, the EPA cites only discrete parts of this section as the basis 
for its efforts to analyze and select new emission limits for various pollutants. Most significantly, 
for NOx, EPA relies on CAA §129(a)(5) as the basis for its proposed standards. But EPA’s 
rationale to require existing sources to meet new NOx standards (requiring extensive retrofits) is 
that the technology it is proposing to mandate was not available in the 1990s and therefore could 
not be part of the MACT floor reanalysis it conducted for all other air pollutants. 

 
This type of analysis effectively puts the cart before the horse. Presumably, if EPA had 

analyzed NOx standards in the proposed rule on the same basis as it did for other air pollutants 
listed in §129(a)(4), the result would have been for EPA to propose that no additional controls 
for NOx were needed. Specifically, EPA’s calculation of the MACT floor for NOx resulted in at 
least two standards that were less stringent than the current EG for NOx.52 EPA thus indicated 
that it would keep the floor at the current limit so as to not result in a less stringent MACT 
floor.53  

This result, a MACT floor analysis showing that, if anything, the original 1995 floor may 
have been set at a level that was too stringent, may in large part explain why EPA relies on CAA 
§129(a)(5) for proposing new NOx standards.  However, it doesn’t justify EPA’s failure to meet 
the statutory requirements of §129(a)(5) in revising the existing NOx standards. In the proposed 
rule, EPA essentially conducts a review of what technology it believes to be cost-effective for 
existing units to install new controls for NOx and then describes this as a “5-year review 
standard.”54 This is not what the statute requires, rather, pursuant to CAA §129(a)(5), EPA must 
review the “initial” performance standards. And then EPA must revise such standards in 
accordance with CAA §129 and CAA §111. In engaging in a free-ranging assessment of what 
technology may be theoretically available for NOx control in 2024, it is readily apparent that 
EPA has not completed any of the analysis required, nor has the Agency proposed a legally 
supportable standard, as elaborated below. 

As noted above, CAA §129(a)(5) explicitly requires EPA to “review, and in accordance 
with this section and section 111, revise such standards and requirements.”55 Within the 
preamble to the proposed rule there is little discussion on how the proposed standards are 
consistent with §129 and no discernable discussion with regard to how the proposed NOx limits 

 
51 89 Fed. Reg. at 4,248. 
52 See MACT Floor Calculations for Large Municipal Waste Combustor Units, Table 1. 
53 89 Fed. Reg. at 4,251, Table 2, n. (e). 
54 “SCR has been installed on the most recently constructed large MWC facility (comprising three units) in the 
United States, so the permitted emission limit for this SCR-equipped facility represents the 5-year review-based 
standard for new sources... the third scenario consists of MACT floor emission limits for all pollutants except NOx, 
which is proposed as a five-year review emission limit.” 89 Fed. Reg. at 4,254. 
55 CAA §129(a)(5). 
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are “in accordance with” §111. Instead, EPA merely references CAA §111(b)(1)(B) in a 
footnote, citing statutory language requiring the EPA Administrator to consider emission 
limitations and percent reductions “achieved in practice” when revising CAA 111 standards.56 
This is not the sum and substance of CAA §111. Pursuant to the same subparagraph cited by 
EPA (i.e., §111(b)(1)(B)), EPA is not required to review an existing standard where “the 
Administrator determines that such review is not appropriate in light of readily available 
information on the efficacy of such standard.”57   The legislative and legal history of CAA §129 
clearly demonstrates that the considerations contained in CAA §111 with regard to the 
promulgation of standards for new sources and guidelines for existing sources must be addressed 
in the context of any rulemaking under CAA §129.58 In this rulemaking, EPA did not determine 
that regulation of NOx under Section 129(a)(5)/111 was appropriate, so its NOx standards is 
unlawful. 

EPA provides no indication that it reviewed whether current NOx requirements were 
effective in reducing NOx emissions from LMWCs such that it is now appropriate to require 
additional controls from this source category. Rather, EPA indicated that the proposed NOx limit 
for the RDF/S source category was based on the 110 ppm (24-hour) NOx limit being finalized 
under NAAQS.59 And EPA additionally cites the “Good Neighbor Plan” as the source of the 
same limitation, which itself was based on the application of certain technology it considers to be 
cost-effective.60 EPA notes, however, that it does not propose to allow the same compliance 
flexibility as allowed under the Good Neighbor Plan. “Unlike the Good Neighbor Plan, the EPA 
is not proposing a mechanism for existing large MWCs to request a case-by-case emission limit 
based on a demonstration that application of ASNCR and Covanta’s LN Technology or any other 
NOx emission reduction technologies or measures is not technically feasible.61 While NAAQS 
and the Good Neighbor Plan may provide, in some sense, a regulatory touchpoints for available 
NOx controls, both provisions fall decidedly outside the scope of CAA §129, specifically 
NAAQS are based on criteria contained in CAA §§107-109 and implemented under CAA §110 
and other NAAQS-specific nonattainment provisions. The Good Neighbor Plan was more 
narrowly promulgated under the authority of CAA §110(a)(2)(D). 

Supporting technical documents also confirm that EPA made no effort to discern how it 
was proposing standards “in accordance with” CAA §111. A memorandum which summarizes 
EPA’s CAA §129(a)(5) review of the LMWC source category discusses the Agency’s CAA 
authority and states that “[t]o comply with [CAA §129(a)(5)], the EPA conducted a technology 
review of the LMWC rules (i.e. 40 CFR part 60, subparts Cb and Eb)” and then states that “EPA 
considers a ‘development’ in practices, processes, and control technologies to be . . . [a]ny add-
on control technology [not identified when the original CAA 129 standards were 
promulgated] . . . any improvement [to the technologies originally considered] that could result 
in additional emission reduction . . . [and] [a]ny process change or pollution prevention 

 
56 89 Fed. Reg. at 4,250 n.9. 
57 CAA §111(b)(1)(B); 42 U.S.C. §7411(b)(1)(B) (emphasis added). 
58 See Attachment B 
59 89 Fed. Reg. at 4,251, Table 2. 
60 89 Fed. Reg. 4,246 n.2. 
61 Id. at 4,254  
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alternative that could be broadly applied to the industry [and that was not originally 
identified].”62 In other words, EPA appears to have equated the review required under CAA 
§129(a)(5) with the recurring technology review required for MACT standards under CAA 
§112(d)(6) without acknowledging the differences in statutory language, statutory context or 
legislative intent between the review required under CAA §112 versus the review required under 
CAA §129.63 

There are substantial differences between what EPA is required to do when reviewing 
previously promulgated MACT standards under CAA §112 and conducting a review of CAA 
§129 standards. First, under §129, EPA must consider that CAA §111 contains a definition of a 
“standard of performance” that applies to all standards (for both new and existing units). 
Specifically, a “standard of performance” means the “degree of emission limitation achievable 
through the application of the best system of emission reduction” which takes into account 
several factors, including cost and “any non-air quality health and environmental impact and 
energy requirements.” There is no indication in the docket that EPA undertook such an analysis, 
but rather simply noted the existence of certain air pollution control equipment that was not 
available at the time that the original MACT floors were determined. Second, EGs issued under 
CAA §111(d) for existing sources are to “permit the State in applying a standard of performance 
to any particular source 64  to take into consideration “other factors.” in the proposed rule, yet 
there is no discussion in the proposed rule of how such considerations may be undertaken by 
states pursuant to 111(d)(1) within the proposed rule, supporting technical documents or the 
redlined text provided in the docket for Subpart Cb. 

To be clear, CAA §129(a)(5) instructs that the required five-year review of CAA §129 
standards be undertaken in accordance with CAA §129, which would include the “MACT-like” 
process spelled out in CAA §129(a)(2). But CAA §129(a)(5) also clearly states that revisions to 
standards are to take place in accordance with the requirements of CAA §129 and CAA §111. 
EPA does not, however, analyze or even discuss whether the proposed NOx standards are 
“achievable” by existing facilities. Instead, it merely calculates an average per ton cost of such 
technology which it states “appear to be cost-effective.”65 EPA proposed standards are thus not 
compliant with CAA §129(a)(5) and EPA must therefore, in this rule, limit any revision of such 
standards to the methodology that it used to reanalyze MACT floors for other air pollutants 
itemized in CAA §129(a)(4).  

B. EPA’s Reliance on Other CAA Programs To Support NOx Standards Is Unavailing 
As noted above, EPA’s review of NOx standards was based solely on analysis of certain 

control technologies (ASNCR and low NOx (LNTM).66 EPA also cited the “Good Neighbor Plan 
(“GNP”) as a reference point for the level of standards it proposes. But in addition to the legal 

 
62 Clean Air Act Section 129(a)(5) 5-Year Review for the Large Municipal Waste Combustor Source Category, at 4 
(Sept. 18, 2023), EPA-HQ-OAR-2017-0183-0007 
63 Compare provisions of CAA §112(d)(6) referencing “developments in practices, processes, and control 
technologies” with EPA’s description of its review. 
64 Id. §111(d)(1). 
65 Clean Air Act Section 129(a)(5) 5-Year Review for the Large Municipal Waste Combustor Source Category at 11. 
66 Id. at 7, Table 2. 
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flaws in conducting such an analysis pursuant to CAA §129(a)(5), practical and informational 
barriers also exist in using such an analysis in the context of proposing §CAA 129 standards.  

First, the Good Neighbor Rule affected only 20 states and a total of 28 facilities,67 not the 
entirety of the LMWC fleet.  Moreover, the GNP provisions that EPA cites are focused on 
addressing specific “linkages” as between upwind states to nonattainment and maintenance 
issues in downwind states with respect to the ozone national ambient air quality standard 
(“NAAQS”) within the rule at issue, the 2015 ozone NAAQS. The consideration of what 
restrictions may be promulgated for upwind sources to address a specific NAAQS is an entirely 
separate consideration within the CAA from what is required (or permitted) of EPA pursuant to 
CAA §129. Specifically, the authority for the GNP provides that sources in upwind states may 
not “contribute significantly to nonattainment in, or interfere with maintenance by, any other 
State with respect to any [primary or secondary NAAQS].”68 Thus, standards are based on a 
specific metric (measured at downwind air quality monitors) that is absent with regard to CAA 
§129. Moreover, the Good Neighbor limitations apply only during the summer ozone season 
(May through September of each year).69 They are not applicable, as in CAA §129, to year-round 
operation of affected sources. In addition, in the rule that EPA cites to support its standard, 
affected LMWC sources are allowed to request EPA approval of a case-by-case emissions limit 
based on technical impossibility or extreme economic hardship.70 But there is no parallel 
provision contained within the redlined text for Subpart Cb. EPA cannot take what it likes and 
reject what it does not like in the GNP, if it is using the GNP as its paradigm. These differences, 
whether considered individually or together, present a wholly a different regulatory context from 
what EPA proposes in this rule: to require the retrofit of existing units through generally 
applicable EG issued to states. 

In utilizing the GNP data, EPA relies upon work completed by the Ozone Transport 
Commission (“OTC”), which analyzed NOx control technologies for LMWCs within the OTC 
region (Maine-Virginia). The OTC identified Covanta’s Low NOx (LNTM) as an appropriate 
NOx control technology. And while LNTM is indeed effective at achieving lower NOx emissions, 
it has not been commercially demonstrated on all existing LMWC technologies, which has been 
acknowledged by the OTC.71 It would appear inherently arbitrary, then, to assume that such a 
technology can be achieved.  Furthermore, the GNP provides a petition process for alternate NOx 
emission limits for technologies that cannot meet the lower NOx emission limit. EPA allows no 

 
67 Federal ‘‘Good Neighbor Plan’’ for the 2015 Ozone National Ambient Air Quality Standards, 88 Fed. Reg. 
36,654, at 36,837 (June 5, 2023). 
68 CAA §110(a)(2)(D). 
69 88 Fed. Reg. at 36,817. 
70 Id. at 36,818. 
71 It is also important to note that that in the OTC report Municipal Waste Combustor Workgroup Report, Ozone 
Transport Commission Stationary and Area Sources Committee (Rev. Apr. 2022), consideration was given to the 
limited applicability of LNTM: Specifically, it was stated that “the workgroup understands that the Covanta LNTM 
technology is not applicable to all MWC configurations operated by Covanta and that not all of the MWCs 
converted to the Covanta LN TM technology may be able to achieve NOx reduction results similar to the table 
values” Id. at 16.  
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such alternative in its proposed regulations here, again adopting only part of the GNP while 
denying LWMCs the benefit of safeguards built into the GNP. 

 

C. EPA Failed To Consider Required Impacts of Proposed NOx Standards, Including 
Impact on Methane Emissions 

Also relevant to EPA’s assertion of its authority under CAA §129 is what is missing from 
EPA’s proposed rule. EPA provides no discussion or analysis of “non-air quality health and 
environmental impact and energy requirements” related to its proposed NOx standards, even 
though this is a fundamental part of CAA §111. Such an analysis could (and should) include the 
impact of the proposed NOx standards on landfills and the production of electric energy as well 
as the environmental impacts of increased methane emissions should facilities be forced to shut 
down their facilities based on excessive costs. But no evaluation exists in the proposed rule or 
the docket of such reasonably foreseeable effects. And rather than discern whether certain 
identified technology represents the “best system of emission reduction” EPA assumes that 
because it exists in some applications for some types of sources, it is “achievable.”72 

With regard to implementation of new NOx standards by States, EPA is similarly silent.73 
This silence is particularly notable given that many LWMC facilities are municipally owned.  
EPA only describes options for states to keep 2006 standards in place until the time when revised 
standards would be applicable to existing sources.74 EPA must consider such factors (e.g., how a 
CAA 129 standard may be able to be achieved through state plans considering the requirements 
of CAA 111) in order to promulgate a legally supportable CAA §129(a)(5) standard. 

Lastly, EPA has not considered the impact of state-imposed emission limits when setting 
lower NOx limits. When used for NOx control, ammonia (or urea) has been demonstrated to be 
effective. However, increasing ammonia usage to achieve lower NOx emission limits can result 
in emissions of unreacted ammonia (known as ammonia slip). At least eleven LMWCs either 
have ammonia slip limits in their Title V Operating Permits or conduct ammonia slip testing for 
reporting/recordkeeping purposes.75 Additionally, ammonia is a component of PM/PM10/PM2.5 
condensable emissions which are also limited by state-issued permits. As such, the proposed 
reduction in NOx limits has the unintended consequence of jeopardizing compliance with state-

 
72 It is recognized here that CAA §129(a)(2) requires that standards reflect the “maximum degree of reduction in 
emissions” rather than the “best system of emission reduction.” CAA §129(a)(5), however, requires that the review 
of existing standards be undertaken in accordance with CAA §129 and CAA §111. 
73 Under CAA §111(d), EGs are not inflexibly applied based on a MACT floor, but rather, states are to submit plans 
to apply standards to affected sources and are allowed to consider “other factors.” It is not apparent that the 
proposed regulatory text at 40 C.F.R. Part 60, Subpart Cb address such mandatory direction in CAA §111(d)(1).	
Under CAA §111(d), EGs are not inflexibly applied based on a MACT floor. Instead, states are to submit plans to 
apply standards to affected sources and are allowed to consider “other factors.” It is not apparent that proposed 
regulatory text at 40 C.F.R. Part 60, Subpart Cb address such mandatory direction in CAA §111(d)(1). 
74 89 Fed. Reg. at 4,260. 
75 REF 2 (West Palm Beach FL), Stanislaus (CA), Bristol (CT), Southeastern Connecticut, Southeastern 
Massachusetts, Delaware Valley/Chester (PA), Susquehanna Resource Mgmt. Complex (PA), Plymouth (PA), 
Alexandria (VA), Fairfax (VA) and Haverhill (MA). 
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issued permits. This trend is likely to continue as required operating permits come due for 
renewal in the next several years.   

 

D. EPA Cannot Utilize CAA §129(a)(5) To Require Installation of Particular Technology 
In the proposed rule, EPA states that it used “information on performance, technical 

feasibility, and cost considerations for advanced noncatalytic reduction (ASNCR) and low NOx 
(LNTM) controls that can be retrofitted onto existing MWC units, as well as information on SCR 
controls for new units.”76 EPA then indicates it is “proposing the 110 parts per million (ppm) 
(24-hour) NOx limit finalized under the Good Neighbor Plan, based on the application of 
ASNCR or Covanta LNTM technology.”77 

As a first matter, EPA cannot propose a standard that is based on a proprietary 
technology. The Low NOx technology (LNTM) technology is proprietary to Covanta. It is not 
commercially available for facilities operated by other LMWC owners/operators. 

Second, EPA may only revise existing CAA §129 standards “in accordance with [section 
129] and section 111.”78 This means that such standards must be “in accordance with” all 
relevant provisions contained within CAA §111, including §111(b)(5). CAA §111(b)(5) provides 
that except where otherwise authorized under §111, EPA is not authorized to require “any new or 
modified source to install and operate any particular technological system of continuous 
emission reduction to comply with any new source standard of performance.” While CAA 
§111(d) applicable to existing sources does not explicitly cross-reference 111(b)(5), states are to 
develop plans establishing standards of performance for existing sources “to which a standard of 
performance [under §111] would apply if such existing source were a new source.”79 The statute 
should thus only reasonably be read to posit that the restrictions against mandating a particular 
technology installation under §111 would also apply to existing sources. 

In the proposed rule, EPA clearly indicates that the proposed NOx standards are based on 
the application of ASNCR or Covanta LNTM technology that were also utilized in EPA’s “Good 
Neighbor Plan.” Thus, while expressed in terms of emission limits (i.e., parts per million by 
volume dry basis) EPA has effectively required a prohibited “particular technological system of 
continuous emission reduction to comply with any new source standard of performance.”80 

 

E. EPA Failed To Consider Direct and Foreseeable Environmental Impacts   
The use of LMWCs results in less solid waste being disposed of by other methods, 

including landfills which emit methane. Landfills currently represent approximately 15% of all 
U.S. methane emissions. In the United States, methane emissions from landfills are larger than 

 
76 89 Fed. Reg. at 4,249. 
77 Id. at 4,254. 
78 CAA §129(a)(5). Note that the statute uses the conjunctive “and.”  
79 CAA §111(d)(1). 
80 CAA §111(b)(5). 
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those from coal mining and manure management and they are almost half the size of methane 
emissions from natural gas and petroleum systems, equivalent to the yearly GHG emissions from 
over 20 million passenger vehicles.81 By comparison, methane emissions from MWCs are 
minimal to non-existent.82 A ton of MSW processed by waste-to-energy (“WTE”) facilities 
reduces 1 ton carbon dioxide equivalent (“CO2e”).83 

Pursuant to CAA §129(a)(2), EPA is to promulgate standards “taking into 
consideration . . . any non-air quality health and environmental impacts.” Under CAA 
§129(a)(5), any revision of the “initial” performance standards for LMWCs, are only to be 
revised “in accordance with [CAA §§129 and 111].” Because EPA has previously determined 
that greenhouse gases such as methane from stationary sources subject to CAA §111 endanger 
human health and the environment, EPA must take into consideration the impact of its proposed 
standards that will result in an increase of such emissions. 

Based on the substantial deficiencies noted above, including the technological limitations of 
equipment to meet EPA’s emission guidelines and EPA’s reliance on inapplicable authority like 
the Good Neighbor Rule, EPA should not finalize its proposed CAA 111 standards as proposed, 
but rather, withdraw and reconsider such standards. 

VII. Other Substantial Errors Require Revision and/or Withdrawal of Various Elements 
of the Proposed Rule 

A. Proposed NSPS Are Below Standards EPA Had Determined as Best Available Control 
Technology (BACT)  

When a new major facility is permitted under the PSD program, the permitting agency 
conducts a “top down” BACT analysis of available control technologies.84 This process is based 
on CAA §165(a)(4). Applicable regulations require that BACT be determined with respect to the 
“maximum degree of reduction for each pollutant subject to regulation under the Act  . . . on a 
case-by-case basis, taking into account energy, environmental, and economic impacts and other 
costs [the Administrator] determines is achievable for such source or modification though 
application of production processes or available methods, systems and techniques including fuel 
cleaning or treatment or innovative fuel combustion techniques for  control of such pollutant.”85  

The proposed rule to establish standards for newly constructed and existing LMWCs 
pursuant to CAA §129 would require limits up to 91% below what is currently recognized as 
BACT for LMWCs (Table 12). 

 
81 U.S. EPA Landfill Methane Outreach Program, available at https://www.epa.gov/lmop. 
82 This has been recognized internationally. “It can be assumed that under the oxidative combustion prevailing in 
waste incineration in MSW incinerators, methane is not present in the waste gas and consequently is not emitted.” 
Emissions from Waste Incineration, Mr. Bert Johnke reviewed by Robert Hoppaus et al., IPCC/OECD/IEA at 460.  
83Scientific Truth About Waste-To-Energy page 4 
https://static.spokanecity.org/documents/solidwaste/wastetoenergy/wte-report-2021.pdf 
84 NSR Workshop Manual, October 1990. 
85 40 C.F.R. §52.21(b)(12). 
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Table 12. Comparison of EPA’s Proposal with current Best Available Control Technology 
Standards  

Pollutant 

Proposed 
Existing Unit 

Standard 
(EGs) 

Proposed 
New Unit 
Standard 

(NSPS) 
Presumptive 

BACT 
Units 

(@ 7% O2) 
Proposed 

NSPS v. BACT 
NOX 110 50 50 ppmdv 0% 
PM (F) 7.4 4.9 12 mg / m3 -59% 
SO2 20 14 24 ppmdv -42% 
HCl 13 7.8 20 ppmdv -61% 
CO 100 16 100  ppmdv -84% 
Hg 12 6.1 50 µg / m3 -88% 
Cd 1.5 1.1 10 µg / m3 -89% 
Pb 56 13 140 µg / m3 -91% 
Dioxins 7.2 1.8 4.2 ng / m3 -57% 

 

Thus, it is readily apparent that EPA is proposing to regulate existing LMWCs at a level 
of stringency that exceeds that required by the most recent BACT analysis completed for newly 
constructed units. 

To our knowledge, the setting of NSPS below that of BACT is unprecedented. 
Promulgating standards that would be applicable to all existing LMWCs at levels below that 
applied to a new unit is also inconsistent with the intent of the CAA, e.g., that more stringent 
standards may be available for newly constructed units as opposed to existing units where 
retrofitting an existing facility may not be appropriate or technically or economically achievable. 

 

B. EPA Should Provide Flexibility for the Effective Dates of Electronic Reporting 
EPA has proposed standardized electronic reporting for source test and RATA reports 

and semi-annual and annual reports. Electronic reporting for source test/RATA reports is 
proposed to start 60 days after the rule is finalized; electronic reporting of semi-annual/annual 
reports is to occur 1 year after the rule is finalized. Electronic reporting via CEDRI is relatively 
new for the LMWC industry and it should be expected that there will be a significant learning 
curve. To ensure timely and accurate reporting, we request that the start date for submittal of 
source test/RATA reports be aligned with the semi-annual/annual report start date such that both 
are required one year after publication of the final rule.  

 

C. EPA Should Clarify the Subpart Cb Compliance Schedule  
Proposed 40 CFR §60.39b(k) requires that state plans contain compliance schedules for 

meeting both emission limits and testing provisions of Subpart Cb. Specifically, §60.39b(k)(1) 
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states that compliance with emission limits is required as expeditiously as practicable, but no 
later than 5 years after final rule publication. §60.39b(k)(2) clarifies that facilities that require 
extensive emission control upgrades may petition for a longer compliance schedule, and if 
approved, the compliance schedule may exceed the schedule in paragraph (k)(1), but cannot be 
greater than 5 years after the date of final rule publication. As written, section (k)(2) does not 
provide any additional needed schedule allowance for facilities that require extensive emission 
control upgrades. We request that the last sentence of section (k)(2) be amended to read “If 
approved, the compliance schedule may exceed the schedule in paragraph (k)(1) of this section.” 

 

D. EPA Should Correct the Mercury Emission Limit in Subpart Cb Table 1 (Emission 
Guidelines)  

Table 1, Emission Guidelines, Mercury, has a typographical error in the last column (50 
ug/dscm or 15 percent of the potential sulfur dioxide emission concentration…).  The Agency 
should correct this error by replacing ‘sulfur dioxide’ with ‘mercury’.  

 

E. EPA Should Align the Proposed Source Test Compliance Run Requirements with 
Existing Subpart A  

Subpart Eb, Section 58b, Compliance and Performance Testing, contains numerous 
references to compliance being determined as a result of three test runs. For clarification, Section 
58b should reflect the existing language in Subpart A, 40 CFR §60.8(f), that states “in the event 
that a sample is accidently lost or conditions occur in which one of the three runs must be 
discontinued because of forced shutdown, failure of an irreplaceable portion of the sample train, 
extreme meteorological conditions or other circumstances, beyond the owner or operators 
control, compliance may, upon the Administrator’s approval, be determined using the arithmetic 
mean of the results of the two other runs.”   

 

F. EPA’s Retention of an Optional Requirement for Additional CEMS Is Appropriate  
We support EPA’s proposal to retain the optional requirement for continuous monitoring. 

To promote public trust, it is critical that any additional monitoring be based on the availability 
of an adopted Performance Specification and the demonstration of commercial viability on 
LMWC’s so that the data is both valid and reproducible. In Title V Operating actions completed 
for our Delaware County (Chester, PA) LMWC, we have worked with PADEP to address 
concerns related to continuous monitoring of particulate metals and metals between stack tests 
by using existing proven surrogate parameters (including opacity thresholds that trigger specific 
actions to prevent emission exceedances). States should be given the flexibility to determine 
surrogate measures appropriate for given combustion technologies and supported by available 
data. 

Finally, inclusion of additional continuous monitoring would require an updated cost 
analysis so that impacts to LMWCs, specifically for those that are municipally owned/operated, 
are appropriately evaluated. 



 
 
 

40 

5600 Connecticut Ave., NW 
Washington, DC 20015 202-244-2114 www.wte.org 

 

 

G. EPA Should Revise the Alternative Performance Testing Schedule for Dioxins and 
Furans Consistent with the Final Limits 

The current MACT rules provide for an alternative dioxin and furans testing schedule if 
the testing results are less than one half of the limit. The EPA should revise the alternative 
performance testing schedule for both the EG and NSPS proposed D/F emission limits based on 
the changes made to the standards in the final rule.  

 

VIII. The Proposed Rule Does Not Comply with Mandatory Regulatory Review 
Requirements 

The Unfunded Mandates Reform Act (“UMRA”) requires EPA to provide small 
governments with an opportunity for “meaningful input into the development of regulatory 
proposals.”86 UMRA additionally requires EPA to “identify and consider a reasonable number of 
regulatory alternatives and from those alternatives select the least costly, most cost-effective or 
least burdensome alternative that achieves the objectives of the rule” or provide an explanation 
of why it has not done so.87 Prior to the issuance of this proposed rule, EPA did not address 
UMRA requirements for the participation of local governments.  

 
Specifically, to our knowledge, EPA’s first presentation on its review of “New LMWC 

Guidelines” was made on March 16, 2023, to the U.S. Conference of Mayors; however, we are 
not aware that any municipal owners of LMWCs were present at that meeting. Instead, to our 
knowledge, the first EPA presentation that included state and local government owners of 
LMWC facilities was conducted until April 17, 2023. Because EPA established a response 
deadline for comments on the presentation of May 15, 2023, this provided only 28 days’ notice 
to state and local governments that would be most directly impacted by potential changes to 
EPA’s LMWC regulations – far less than the 60 days specified by UMRA.88 Therefore, EPA has 
not complied with UMRA for this rulemaking. 

In addition, under UMRA, before promulgating any final rule for which a written 
statement is required, an agency “shall identify and consider a reasonable number of regulatory 
alternatives and from those alternatives select the least costly, most cost-effective or least 
burdensome alternative that achieves the objectives of the rule” or explain why such was not 
adopted.89 With the information we have provided herein regarding emission levels, we have 
provided EPA with an alternative set of standards. EPA should adopt these standards in the final 
rule. 

 
86 2 U.S.C. §1535. 
87 Id. 
88 EPA’s deadline requested in the presentation was inconsistent with the June 6, 2023, deadline noted in the docket. 
89 2 U.S.C. §1535. 
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IX. EPA Violated the Clean Air Act by Failing to Publish the Proposed Regulatory 
Changes in the Federal Register. 

EPA proposed this rule without publishing any proposed rule language in the Federal 
Register. Rather than setting forth proposed language, EPA instead included a redline version of 
the current regulations in the docket, to indicate what the proposed revisions would be. This 
docket entry is not a lawful substitute for publishing actual rule language – it is a rule 
that LMWCs must comply with, not the preamble, and not a document tucked away in the record 
for the rulemaking. Failing to publish such language means that commenters do not have a 
meaningful opportunity to submit comments on the Proposed Rule. Failure to publish the rule 
language in the Federal Register also violates section 307(d)(3) of the Clean Air Act which 
requires: 
  
…any rule to which this subsection applies, notice of proposed rulemaking shall be published in 
the Federal Register… 
  
42 U.S.C. § 7607(d)(3). When proposing a rule, EPA must properly publish proposed rule 
language in the Federal Register. The comment period for a Proposed Rule cannot begin until 
the actual proposed rule language is published in the Federal Register. 

 


