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U.S. Environmental Protection Agency

EPA Docket Center, Docket ID No. EPA-HQ-OAR-2022- 0381
Mail Code 28221T

1200 Pennsylvania Avenue NW

Washington, DC 20460

Re: Comments on Proposed New Source Review Amendments
Dear Administrator Regan:

The Waste-to-Energy Association (“WTEA” or “we”) appreciates the opportunity to comment on
the Proposed NSR amendments. WTEA is a national trade organization representing municipal
organizations and partnering companies with waste-to-energy (“WTE”) facilities across the United
States.

Our members own and operate the vast majority of the modern WTE facilities that operate
nationwide, safely disposing of over 30 million tons of municipal solid waste (“MSW”) annually,
while generating 2,500 MW of renewable electricity using modern combustion technology
equipped with state-of-the-art emission control systems. WTE is an important component of our
country’s infrastructure, powering 2.3 million homes and employing approximately 6,000
American workers who strive every day to be a high-performing essential service provider to
communities and the planet. WTE saves 255 acres of land a year from landfilling and recycles
700,000 tons of metals that would otherwise be lost. Fifty-seven (57) of the WTE facilities in the
United States fall under the Large Municipal Waste Combustor source category (“LMWC”)
covered by the Environmental Protection Agency’s (“EPA” or the “Agency”) review. WTE
facilities are a vital part of our nation’s community waste management infrastructure. WTE
facilities also play a key role in mitigating greenhouse gas (GHG) emissions, as they divert waste
from methane-producing landfills.

All WTE facilities are classified as major sources potentially subject to EPA’s New Source Review
(NSR) requirements, including the proposed amendments at 89 FR 36870 (Prevention of
Significant Deterioration and Nonattainment New Source Review: Regulations Related to Project
Emissions Accounting). The regulatory and legal history of NSR permitting is complex and the
ever-evolving regulatory requirements have created increasingly complex burdens for sources to
maintain compliance. As indicated in our comments below, the proposed rule further complicates
this burden without achieving meaningful environmental benefit. Further, we don’t believe it is
necessary, at all, to amend the regulations given that EPA does not have any compelling evidence
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of industry misuse of the current regulations and that the proposed amendments undermine the
2020 Project Emissions Accounting rule and reverses EPA’s position on denying a petition for
reconsideration of that rule.

Revisions to the Definition of a ‘Project’ are Vague and Complicate Compliance
)] g D 14

EPA proposes to modify the definition of a “project’ to be “a discrete physical change in, or change
in the method of operation of, an existing major stationary source, or a discrete group of such
changes (occurring contemporaneously at the same major stationary source) that are substantially
related to each other. Such changes are substantially related if they are dependent on each other to
be “economically or technically viable.” EPA states that the proposed changes are designed to
provide a more specific definition of the term ‘project’ as compared to the existing definition.
Although the existing definition of a ‘project’ has led to substantial uncertainty on the part of
industry, reviewing agencies and the public, the proposed revision only further complicates the
matter. Without defining the terms ‘discrete’ and ‘economically or technical viable’, EPA invites
additional uncertainly and the potential for further legal challenges regarding New Source Review.
It also places the burden of applying these terms to projects for which a reviewing agency may
have no technical knowledge or expertise. Instead, EPA should focus on proposing a clarification
to the term ‘change in the method of operation’; language that has led to years of regulatory
uncertainty and multiple legal challenges. Such a clarification would significantly improve
compliance with the rule as compared to the proposed revisions.

EPA Should Not Specify a Project Specific Time Period for Changes ‘Occurring
Contemporaneously’

In the proposed rule, EPA has chosen not to include a specific timeframe that defines ‘‘occurring
contemporaneously,”” such as the three-year rebuttable presumption from the 2018 Project
Aggregation Final Action. EPA further states that it has obtained information that suggests a three-
year timeframe may not adequately represent the wide variety of projects performed across all
source categories. As an example, EPA states that it has become aware of several multi-year
expansion projects that span more than three years. EPA has requested comment on whether a
specific temporal component of the project aggregation criteria, i.e., the three-year rebuttable
presumption contained in the 2018 final action on project aggregation, should be retained.

As a practical matter, it is difficult to assign a prescribed duration for multi-phase projects that
occur at major sources. Recent experiences with supply disruptions, prolonged elevated interest
rates and evolving trade restrictions can impose significant barriers to setting firm (and potentially
enforceable) schedule milestones. Use of the current three-year rebuttable presumption does not
adequately address this concern. Each project should be judged on it's on specific circumstances
and not an arbitrary time period. As such, we agree that a specific timeframe is not warranted and
that each project should be evaluated on a case-by-case basis when evaluating the timing of
projects.
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EPA Should Incorporate Flexibility in Enforcing Emission Decreases

EPA proposes that decreases associated with a project under the Step 1 significant emissions
increase determination be legally and practicably enforceable and is proposing this change as a
safeguard to ensure that emission decreases that are accounted for in the NSR applicability process
will occur and be maintained. Previous NSR rules adoptions have not included such a requirement
due to the potential burden that would be placed on major sources and because the EPA did not
believe it was necessary to make future projections enforceable to adequately enforce the major
NSR requirements.

While it is understandable that the agency would want to ensure that emission decreases utilized
during the Step 1 process are enforceable, these previously identified concerns remain valid. As
the nature and extent of emission decreases may vary over the course of a project NSR permit
review (which can take many years), the means and methods of validating emission decreases
should be left to the permit approval agency vs an explicit provision of the NSR rules. Providing
the approval agency with that discretion allows for consideration of project facts that often occur
on a project-specific basis. Finally, EPA’s statement that “source owner or operators may
overestimate emissions decreases at Step 1 with no recourse provided actual emissions are not
significant” implies that EPA believes that sources are intentionally misrepresenting project
emissions and that such intent could not be addressed through existing enforcement authorities on
an as-needed basis.

Additional Reasonable Possibility Recordkeeping and Reporting is Unnecessary

In response to concerns that sources can use project emissions accounting to evade permitting
requirements that they would otherwise be subject to and that there would be no way for permitting
authorities to identify that the source should have been subject to NSR permitting, EPA is
proposing to require that projects that involve a calculated emissions decrease of a regulated NSR
pollutant from one or more affected emissions units be subject to the Reasonable Possibility
provisions for that pollutant regardless of the overall estimated project emissions increase. EPA
should not start from the assumption that sources are intent on evading existing rules. As indicated
above, reviewing authorities retain sufficient enforcement authority to ensure compliance with the
applicable NSR rules without the need to increase already significant reporting and recordkeeping
obligations. Moreover, detailed information already provided to reviewing authorities in the form
of annual and semi-annual compliance reports, Title V permit certifications and annual emission
inventories are sufficient to assure compliance.

Finally, for sources that trigger Reasonable Possibility requirements, in addition to requiring
submittal of pre-project records and post-project monitoring reports to EPA for electrical utility
steam generating units (EUSGU’s), EPA is proposing to expand the requirement to all source
categories. EPA does not provide adequate justification for this expansion in regulatory authority
other than to support a vague effort to increase accountability. Expanding the recordkeeping and
reporting burden for an unspecified improvement implies an absence of accountability by major
sources, which EPA fails to adequately quantify.
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In summary, EPA should focus on streamlining and clarifying the existing NSR rules rather than
imposing additional obligations on sources and reviewing agencies based on the unsupported
implication that sources are evading existing rules. Such an approach would be far more effective
in promoting transparency and enhancing overall compliance.

Sincerely,
. 7?/\}%
homas P. Hogan

President
Waste-To-Energy Association
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